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March 14, 1985 

600 Wilshire Blvd., 17th Floor 
Los Angeles, CA 90017-3229 

Dear Mr. Ryan: 

Re: Your Request for Advice 
Our File No. A-84-292 

Thank you for your request for advice from this office 
concerning the lobbying provisions of the Political Reform 
Act!1 and for the indefinite extension of time within which to 
respond to your request. 

ISSUE PRESENTED 

Are the proceedings before the California Public utilities 
Commission (CPUC) concerning the implementation of federal 
regulations on the purchase of electric power by electric 
utilities from certain "qualifying" cogeneration and small power 
production facilities "administrative action" within the meaning 
of Section 82002? 

CONCLUSION 

These proceedings are not administrative action as 
discussed below. 

FACTUAL BACKGROUND 

Hanna and Morton represents clients who operate small 
electrical power production facilities utilizing alternative 
energy sources. For the past three years, representatives of 

11 The Act is contained in Government Code Sections 
81000-91015. All statutory references are to the Government 
Code unless otherwise noted. 
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Hanna and Morton have attended and participated in hearings 
conducted by the CPUC on behalf of these clients. These 
hearings were instituted by the CPUC for the purpose of 
implementing certain federal regulations adopted by the Federal 
Energy Regulatory Commission (FERC) pursuant to the Public 
Utility Regulatory Policies Act (PURPA) .~/ This Act and the 
regulations set forth the rules under which public electric 
utilities across the nation would be required to purchase power 
produced by certain "qualifyingn cogeneration and small power 
production facilities. FERC's regulations establish the 
criteria for a "qualifying facility· and spell out the 
obligations of electric utilities to such qualifying 
facilities. FERC also directed the utility regulatory authority 
in each state to implement the regulations by establishing 
standards governing the prices, terms and conditions of the 
purchases of electric power by the state's various electric 
utilities from the qualifying facilities. These sta~dards were 
to be based on the regulatory requirements that electric 
utilities interconnect with these facilities and purchase power 
from them at the electric utilities' "avoided cost" as defined 
in the federal regulations. 

In the CPUC proceedings, applications were accepted from 
various electric utilities1 each application consisted of a 
proposed standard offer contract which would govern that 
utility's purchases of electric power provided to it from 
qualifying facilities. The consolidated evidentiary hearings on 
the applications were directed at the development of standard 
contracts for each applicant utility. During these proceedings, 
the CPUC has issued various decisions and orders including the 
approval of each utility's application with modifications, and 
has further directed each utility to file new applications 
regarding other qualifying facilities.lI It is my 
understanding that, at the present time, there are various 
proceedings pending which involve the quilifying facilities 
represented by Hanna and Morton and the implementation of the 
federal regulations. The questions you raised in your letter 
relate to whether or not, by participating in these proceedings, 
Hanna and Morton is attempting to influence administrative 
action and thus is subject to the lobbying provisions of the 
Political Reform Act. 

~/ PURPA is located in 16 USC Sections 796 and 8242-3. 
The relevant FERC regulations are in 18 CFR, Part 292, a copy of 
which was attached to your advice request. 

1/ Your letter includes a more detailed explanation of 
the procedural history of the application process. 
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DISCUSSION 

As you know, generally any person who receives or makes 
payments to influence legislative or administrative action is 
subject to the lobbying provisions of the Act. Sections 82039 
and 86100, et~. "Administrative action" is defined to mean 
"the proposal, drafting, development, consideration, amendment, 
enactment or defeat by any state agency of any rule, regulation 
or other action in any rate-making proceeding or any 
quasi-legislative proceeding ••• e" Section 82002e 

This type of proceeding does not appear to be "ratemaking" 
within the meaning of Section 82002. Although the term "rate" 
is defined and used in the federal regulations (18 CFR Section 
292.101 (b) (5) ), we do not think that the term "ratemaking" as 
used in the Political Reform Act was intended to cover this type 
of proceeding; we think it was intended to cover the proceedings 
where the PUC or similar body sets the rates or charges to be 
collected by the regulated entity for its service. We 
understand that there may be gray areas in the determination 
that a particular proceeding is ratemaking1 in this case, 
however, it is our determination that these "qualifying 
facility" proceedings are not ratemaking. 

Administrative action also includes "any quasi-legislative 
proceeding." Section 82002. By regulation, the Commission has 
provided that a proceeding of a state agency is not 
quasi-legislative under Section 82002 if it is any of the 
following: 

(1) A proceeding to determine the rights or 
duties of a person under existing laws, regulations or 
policies. 

(2) A proceeding involving the issuance, 
amendment or revocation of a permit or license. 

(3) A proceeding to enforce compliance with 
existing law or to impose sanctions for violations of 
existing law. 

(4) A proceeding at which an action is taken 
involving the purchase or sale of property, goods or 
services by such agency. 

(5) A proceeding at which an action is taken 
which is ministerial in nature. 
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(6) A proceeding at which an action is taken 
awarding a grant or contract. 

(7) A proceeding involving the issuance of a 
legal opinion. 

2 Cal. Adm. Code Section 18202. 

Subsections (2), (4), (5), (6) and (7) are clearly 
inapplicable to the proceedings at issue hereo You suggest in 
your advice request that subsections (1) and (3) could be used 
to describe the proceedings. However, we interpret subsection 
(3) to apply principally to enforcement proceedings of the type 
covered by the Administrative Procedures Act (Section 11500, 
et~) wherein evidence of past violations of the law is 
presented and a decisions is made on whether violations have 
occurred and whether penalties should be imposed. The 
proceedings at issue here are clearly not this type of 
proceeding. 

On the other hand, subsection (1) is relevant here. This 
subsection embodies the basic test for quasi judicial action of 
administrative agencies as developed by the courts. See 
discussions in Opinion requested by Carl Leonard, 2 FPPC 
Opinions 54 (No. 75-042, April 22, 1976) and Opinion requested 
by James L. Evans, 4 FPPC Opinions 77 (No. 78-008-B, Nov. 8, 
1978) • 

It is our opinion that the PUC proceedings detailed in your 
letter fall within subsection (1) of 2 Cal. Adm. Code Section 
18202. Accordingly, the lobbying disclosure provisions of the 
Ac.t will not be triggered. We base this conclusion on the 
following factors. The proceedings were set up to implement 
federal law and regulations at the direction of a federal 
agency; the federal regulations provide the specific criteria 
which must be used in setting the prices, terms and conditions. 
Each utility is treated separately, and, as you stated in your 
letter, "only a narrow decision relating to the price, term, and 
conditions of the purchases based upon each utility's 
application results from the OIR proceeding." 

In summary, these proceedings are not quasi-legislative, 
and the activities of your firm with reference to these 
activities are not covered by the lobbying provisions of the 
Political Reform Act. I should like to note, however, that our 
conclusion is limited to the proceedings described in your 
letter. There may be related proceedings which are quasi 
legislative that will be covered by the Act. 
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Thanks again for your patience. If I can be of further 
assistance, please feel free to contact me at (916) 322-5901. 

DMF:plh 

Sincerely, 

2 i1t .;;:) --4L~ t:t1,~~.r~ 
Diane Maur ishburn 
Staff Coun 1 
Legal Division 
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(,,3) 6Z8-7131 

November 21, 1984 

Barbara Milman, Esq. 
Fair Political Practices Commission 
1100 "K" Street Mall 
Sacramento, CA 95814 

Re: Request for Written Advice 
Title II, Division 6 of the California 
Administrative Code, Section 18329(b) 

Dear Ms. Milman: 

On behalf of the law firm of Hanna and Morton, I submit 
the following request for written advice pursuant to Regulation 
18329 (b) : 

FACTS 

For the past three years, representatives of Hanna and 
Morton have attended and participated in hearings conducted by 
the California Public utilities Commission (PUC). Hanna and 
Morton represents clients which operate small electrical power 
production facilities utilizing alternative energy sources. In 
1978, Congress passed the Public Utility Regulatory Policies Act 
(PURPA). 16 USC Sections 796 and 824a-3. This Act directed the 
Federal Energy Regulatory Commission (FERC) to promulgate rules 
under which public electric utilities across the nation would be 
required to purchase power produced by certain "qualifying" 
cogeneration and small power production facilities. Among other 
things, FERC's regulations establish the criteria for a 
"qualifying facility" and spell out the obligations of electric 
utilities to such qualifying facilities. FERC also directed the 
utility regulatory authority in each state, as well as each 
nonregulated electric utility, to implement FERC's regulations. 
See 18 Code of Federal Regulations, Part 292, a copy of which has 
been attached to this request. 

HANNA AND MORTON 

Barbara Milman, Esq. 

A PARTNERSHIP INCLUDING PROF"ESSrONAL. CORPORATIONS 

LAWYERS 

600 W[LSHJ~E 90ULEVAR'O. !71'''' FLOOR 

LOS ANGELES, CALIF"ORNIA 90017-32.29 
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By Order Instituting Rulemaking (OIR) II, dated 
September 3, 1980, the California PUC initiated a proceeding for 
the purpose of establishing standards governing the prices, 
terms, and conditions of purchases of electric power by 
California's various electric utilities from those "qualifying" 
cogeneration and small power production facilities throughout the 
state. OIR II was issued in response to FERC's rule at 18 CFR 
section 292.401(a} which orders state agencies to implement the 
federal regulations governing these transactions. Among other 
things, the federal regulations require electric utilities to 
interconnect with (18 CFR section 292.303{c» and to purchase 
electric power from (18 CFR section 292.303{a» qualifying 
facilities at the electric utilities' full "avoided cost," as 
defined in FERC's regulations. 

Although captioned a rulemaking proceeding, OIR II 
proceeded in the manner of consolidated individual applications. 
At the direction of the PUC, various California electric 
utilities, including Pacific Gas & Electric, Southern California 
Edison and San Diego Gas & Electric, filed applications with the 
PUC. Each application consisted of a proposed standard offer 
contract which would govern each utility's purchases of electric 
power provided to it from qualifying facilities. The evidentiary 
hearings which followed were directed at development of such 
standard contracts for each applicant utility with terms 
consistent with the requirements of the federal regulations. 
Hanna and Morton, on behalf of its "qualifying" power producer 
clients, and numerous other parties attended and participated 
actively in the hearings. Much written evidence was received by 
the PUC as well as direct testimony and cross examination of 
expert witnesses. 

These hearings culminated on January 21, 1982 in a PUC 
Order (Decision 82-01-103) which included numerous findings of 
fact and conclusions of law. Among other things, this decision 
ordered each utility to amend their respective applications in 
accordance therewith. In response to this order, each utility 
amended their respective applications, including each standard 
offer. On May 19, 1982, a new round of hearings were commenced 
in order to determine whether each amended application complied 
with the January 21, 1982 Order. Hanna and Morton, on behalf of 
its clients, again filed prepared testimony and other evidence, 
retained experts who undertook direct oral testimony and 
cross-examined other participant's witnesses. written briefs 
were also filed with the PUC. 
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These hearings also culminated in an Order of the PUC 
(Decision 82-12-120). That Order approved each utility's 
application with modifications, and further directed each utility 
to file new applications regarding those qualifying facilities 
with different operating capabilities than the facilities which 
the first applications were most applicable too These new 
applications have proceeded under a separate docket than the aIR 
II applications, but in a similar manner, with prepared 
testimony, direct and cross examination of witnesses and the 
filing of briefs. Hanna and Morton has and continues to 
participate in this proceeding. 

REQUEST FOR WRITTEN ADVICE 

Are the application proceedings conducted pursuant to 
aIR II by the California Public Utilities Commission, pursuant to 
Federal Energy Regulatory Commission Regulation at 18 CFR Part 
292, not a quasi-legislative proceeding for the purposes of 
Government Code Section 82002? 

PROPOSED CONCLUSION 

The character of the OIR II proceeding conducted by the 
PUC indicates that it is not a quasi-legislative proceeding for 
the purposes of Government Code Section 82002 because it is the 
type of proceeding defined under Subsections (1) and (3) of FPPC 
Regulation Section l8202(a}, and is quasi-judicial in nature. 

PROPOSED ANALYSIS 

It would seem that the key to determining whether Hanna 
and Morton would be subject to the disclosure requirements of the 
Political Reform Act for its participation in the above-described 
PUC proceedings would be dependent upon whether it was being 
compensated to influence "administrative action". Government 
Code Section 82002 defines administrative action as follows: 

"Administrative Action. 'Administrative 
action' means the proposal, drafting, 
development, consideration, amendment, 
enactment or defeat by any state agency of 
any rule, regulation or other action in any 
ratemaking proceeding or any quasi-legislative 
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proceedings, which shall include any 
proceeding governed by Chapter 4.5 of 
Division 3 of Title 2 of the Government Code 
(beginning with Section 11271)."1 

The Fair Political Practices Commission (FPPC) has promulgated 
regulations which further interpret the Act, including Section 
82002. Title 2, Division 6 of the California Administrative Code 
Section 18202(a) states in relevant part as follows: 

1118202. Quasi-Legislative Administrative 
Action 

(a) A proceeding of a state agency 
is not a quasi-legislative proceeding for the 
purposes of Government Code Section 82002 if 
it is any of the following: 

(1) A proceeding to determine 
the rights or duties of a person 
under existing laws, regulations or 
policies. 

(3) A proceeding to enforce 
compliance with existing law or to 
impose sanctions for violations of 
existing law. 1I 

Subsections (1) and (3) strongly suggest that 
proceedings before California administrative agencies which are 
Rjudicial R in nature are not within the definition set forth in 
Government Code Section 82002 and that persons being compensated 
to influence agency action therein would therefore not be subject 
to the disclosure requirements of the Act. 

1. The PUCls Proceedings Determined the Rights 
or Duties of a Person Under Existing Laws, 
Regulations or Policies Pursuant to 
Subsection (I) of Regulation 18202(a). 

OIR II was conducted pursuant to a consolidated 
applications proceeding in which each electric utility filed a 

lChapter 4.5 is now Chapter 3.5. It begins with Government 
Code Section 11340. 
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1. The PUC's Proceedings Determined the Rights 
or Duties of a Person Under Existing Laws, 
Regulations or Policies Pursuant to 
Subsection (1) of Regulation 18202(a). 

OIR II was conducted pursuant to a consolidated 
applications proceeding in which each electric utility filed a 

lChapter 4.5 is now Chapter 3.5. It begins with Government 
Code Section 11340. 
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separate application relating only to it. The PUC examined the 
individual characteristics of each utilityrs application in order 
to establish the prices, terms, and conditions the applicant 
utility would be required to meet in purchasing power made 
available to it by "qualifying" power production facilities. One 
of the most important factors in establishing the purchase price 
was the determination of the applicant's full "avoided cost" 
(iee., the incremental cost of power the utility would have 
incurred had it generated or purchased the same amount of power 
through its regular sources instead of the qualifying facility). 
The applicant utility is required to pay the "full avoided cost" 
by FERC regulations. In effect, the PUC was therefore acting as 
a judge who merely applied FERC regulations and determined each 
applicant's rights and obligations thereunder. 

Particular attention must be made of the procedural 
characteristics of OIR II. Although entitled "Order Instituting 
Rule-Making," which by definition precludes evidentiary hearings, 
the proceedings were directed at consideration of individual 
applications. This is understandable because, among other 
reasons, each applicant utility presumably has a different "full 
avoided cost". For example, one utility may obtain a larger 
portion of its electric power from low-cost hydroelectric 
generators as opposed to expensive oil-burning sources. 

The individual nature of each utility system, the 
issuance of orders which are tailored to each individual 
utility's application, and the uniqueness of the standard 
contract finally approved for each utility are all indicative of 
a proceeding to determine the rights or duties of a person under 
existing laws, regulations or policies (i.e., the FERC 
regulations). Subsection (1) is directly applicable and the OIR 
proceedings are therefore not quasi-legislative for the purposes 
of Government Code Section 82002. 

2. The PUC's Proceedings Were Conducted to Enforce 
Compliance With Existing Law or to Impose 
Sanctions for Violations of Existing Law Pursuant 
to Subsection (3) of Regulation l8202(a). 

FERC regulations at 18 CFR Part 292 define the 
relationship between electric utilities and the small power 
production facilities which qualify under those regulations. As 

Barbara Milman, Esq. 
November 21, 1984 
Page 5 

HANNA AND MORTON 

separate application relating only to it. The PUC examined the 
individual characteristics of each utility's application in order 
to establish the prices, terms, and conditions the applicant 
utility would be required to meet in purchasing power made 
available to it by "qualifying" power production facilities. One 
of the most important factors in establishing the purchase price 
was the determination of the applicant's full "avoided cost" 
(i.e., the incremental cost of power the utility would have 
incurred had it generated or purchased the same amount of power 
through its regular sources instead of the qualifying facility). 
The applicant utility is required to pay the "full avoided cost" 
by FERC regulations. In effect, the PUC was therefore acting as 
a judge who merely applied FERC regulations and determined each 
applicant's rights and obligations thereunder. 

Particular attention must be made of the procedural 
characteristics of OIR II. Although entitled "Order Instituting 
Rule-Making," which by definition precludes evidentiary hearings, 
the proceedings were directed at consideration of individual 
applications. This is understandable because, among other 
reasons, each applicant utility presumably has a different "full 
avoided cost". For example, one utility may obtain a larger 
portion of its electric power from low-cost hydroelectric 
generators as opposed to expensive oil-burning sources. 

The individual nature of each utility system, the 
issuance of orders which are tailored to each individual 
utility's application, and the uniqueness of the standard 
contract finally approved for each utility are all indicative of 
a proceeding to determine the rights or duties of a person under 
existing laws, regulations or policies (i.e., the FERC 
regulations). Subsection (1) is directly applicable and the OIR 
proceedings are therefore not quasi-legislative for the purposes 
of Government Code Section 82002. 

2. The PUC's Proceedings Were Conducted to Enforce 
Compliance With Existing Law or to Impose 
Sanctions for Violations of Existing Law Pursuant 
to Subsection (3) of Regulation 18202(a). 

FERC regulations at 18 CFR Part 292 define the 
relationship between electric utilities and the small power 
production facilities which qualify under those regulations. As 



Barbara Milman, Esq. 
November 21, 1984 
Page 6 

HANNA AND MORTON 

stated above, FERC Regulation 18 CFR section 292.303(c) requires 
electric utilities to interconnect with and 18 CFR section 
292.303(a) requires the purchase of electric power from 
qualifying facilities. Pursuant to 18 CFR section 292.304, the 
rates for such purchases must be at the electric utilities' "full 
avoided cost." The OIR II proceedings, instituted in response to 
FERC's regulations at 18 CFR section 292.401, were conducted to 
establish the prices, terms, and conditions of purchase contracts 
required of each electric utility. This, in effect, results in 
PUC orders which enforce compliance with existing law, FERC's 
regulations. Each utility is ordered by the PUC to adhere to the 
prices, contractual terms, and conditions which are found by the 
PUC to be in accord with FERC's rule implementing PURPA. 

Subsection (3) would therefore be directly applicable 
to the OIR proceeding in addition to above discussed sUbsection 
(1) of Section l8202(a). State regulatory authorities such as 
the PUC are enforcing compliance with PURPA and FERC's 
regulations through these proceedings. It is not a 
quasi-legislative activity. 

3. Even If Regulation Section l8202(a) (I} and (3) 
Were Not Applicable, the OIR Proceedings Would 
Not Be Included Under Government Code Section 82002 
Because of Its Quasi-Judicial Nature. 

As stated above, administrative action which is subject 
to the disclosure requirements of the Act are defined in 
Government Code Section 82002 as set forth above. In sum, 
ratemaking proceedings or quasi-legislative proceedings 
(including those subject to the California Administrative 
Procedure Act) are administrative actions subject to the Act. 
Although the FPPC has clarified the statutory definition by 
promulgating Regulation section 18202, Government Code Section 
82002 itself does not subject the PUC's OIR proceedings to the 
Act. 

For example, ratemaking involves the establishment of 
rates which are defined in California Public Utilities Code 
Section 210 as including " ••• rates, fares, tolls, rentals, and 
charges, unless the context indicates otherwise. n It has been 
said that many variables are taken into account and broad 
policies are formulated by the PUC when it is involved with 
ratemaking. Southern California Edison v. Public Utilities 
Commission 20 Cal.3d 813, 828 (1978). However, the policy 
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decision upon which the aIR II proceedings are based have already 
been made by Congress. The PUC is merely determining the rights 
of each utility under its jurisdiction. The PUC is not fixing 
rates that consumers must pay the utility in the classic 
ratemaking scenario. . 

Even if the PUC orders establishing the terms of 
purchases of power by each electric utility from qualifying 
facilities has some effect on rates paid by the utility's 
consumers, the PUC is not engaged in ratemaking as defined in 
Public Utilities Code. Ratemaking is the determination of all 
charges demanded or received by any public utility for any 
product or commodity furnished or to be furnished or service 
rendered or to be rendered be just and reasonable~ See Public 
Utilities Code Sections 451 and 454. The aIR II proceedings, 
however, are therefore just the opposite of ratemaking. In aIR 
II the PUC is determining the charges each utility must pay to 
"qualifying" cogeneration and small power producers. 

Section 82002 also subjects quasi-legislative 
proceedings to the disclosure requirements of the Act. This is 
understandable because rule-making and regulation promulgation by 
administrative agencies resembles what legislators engage in when 
enacting laws. Hence, the term "quasi-legislative." See also K. 
Davis, Administrative Law Treatise, Section 7:2 (2nd ed., 1983). 
On the other hand, when an administrative agency adjudicates or 
determines the rights or duties of a party, it is acting in the 
nature of a court and is often referred to as exercising its 
"quasi-judicial" powers. The Fair Political Practices Commission 
is familiar with the distinction between these two powers. In 4 
FPPC Opinions 84, the FPPC characterized as quasi-judicial 
certain proceedings conducted by the PUC. The Commission stated: 

"The line drawn by the Act's definition 
of administrative action appears to be the 
line traditionally drawn by the courts and 
legislative bodies between actions of 
administrative agencies which are 
quasi-legislative in nature and those which 
are quasi-judicial." 4 FPPC Opinions 84, 88. 
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The first question answered by the Commission in 4 FPPC 
Opinions 84 is very similar to the issue presented relating to 
the OIR proceedings. Although Regulation section l8202(a) (1) and 
(3) appear to exclude on its face the aIR proceedings from the 
definition of administrative action, the analysis followed by the 
Commission in the first issue of 4 FPPC Opinions 84 would also 
exclude the aIR proceedings from the Act. 4 FPPC Opinions 84 
analyzed whether a railroad's application to discontinue service 
and a bus company's application to commence service pursuant to 
the PUC's authority to issue operating certificates were 
legislative or administrative actions for the purposes of the 
Act. The Commission determined that the proceedings did not 
involve a regulation, order or standard of general application 
under Government Code section l137l(b) because the certificates 
would apply only to the respective applicants. The Commission 
also determined that the proceedings do not involve ratemaking 
because the PUC conducted ratemaking proceedings separate from 
certificate proceedings. 

The Commission then cited Strumsky v. San Diego County 
Employees Retirement Assn. 11 C.3d 28 (1974) as the judicial 
"dividing line" in distinguishing between quasi-legislative and 
quasi-judicial proceedings. At page 35, n. 2 of Strumsky, the 
California Supreme Court described this distinction as follows: 

"Generally speaking, a legislative 
action is the formulation of a rule to be 
applied to all future cases, while an 
adjudicatory act involves the actual 
application of such a rule to a specific set 
of existing facts." 

The Commission applied the Strumsky formulation to the PUC's 
certificate proceedings and made the following observation at 
4 FPPC Opinions p. 90: 

" ••• the legislative action occurred when 
the Legislature adopted the various Public 
Utilities Code sections authorizing the PUC 
to grant operating permission to public 
utilities if the public's convenience and 
necessity would be served by the grant. In 
adopting those authorizing sections, the 
Legislature set out a general rule of 
convenience and necessity to be applied in 
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all future cases. The adjudicatory or 
quasi-judicial action occurs when the general 
rule, the convenience and necessity test, is 
applied to the specific facts brought before 
the PUC by a person or corporation seeking to 
obtain or relinquish an operating 
certificate." [Footnote omitted.] 

The Commission also rejected the quasi-1egis1ative/ 
quasi-judicial distinction set out by the California Court of 
Appeal in Hubbsv~ People Ex Re1. Department of Public Works 
36 Ca1.App.3d 1005 (1974) and declared that the term "quasi
legislative" need not be broadly defined for the purposes of the 
Act. Instead, the Commission believed that PUC's certificate 
proceedings were quasi-judicial. The Commission reasoned as 
follows: 

n •• but it is our op~n~on that the purpose 
of the Act in drawing the line between 
quasi-legislative and quasi-judicial action 
was to limit disclosure to activity aimed at 
influencing those decisions which, by their 
very nature, are most likely to be applicable 
to classes of persons or situations, not just 
an individual applicant. In certain cases, 
such a dividing line may require disclosure 
where there is no great interest in 
disclosure and dispense with disclosure where 
there is a great interest in disclosure. 
However, we believe that as a general matter, 
the dividing line we have articulated here 
will work to require disclosure in those 
situations where it is most useful because of 
the wide applicability of the administrative 
decision, yet limit disclosure where it is 
least useful because of the narrow 
applicability of the decision." [Footnote 
omitted. ] 

The Commission concluded that the PUC certificate proceedings 
were not "administrative action" as defined by the Act because of 
its narrow applicability. 

The same conclusion can be reached regarding the PUC's 
OIR proceedings by applying the Strumsky formulation as well as 
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the Commission's observation at 4 FPPC Opinions 84 that the Act's 
disclosure requirements should be limited n ••• to activity 
aimed at influencing those decisions which, by their very nature, 
are most likely to be applicable to classes of persons or 
situations, not just an individual applicant." The PUC's OIR 
proceedings apply regulations (a general rule), established by 
Congress and FERC, to each utility applicant (specific facts). 
4 FPPC Opinions at p. 90. The PUC's OIR proceeding is therefore 
much like a PUC certificate proceeding. There is no decision of 
general or broad application. Instead, only a narrow decision 
relating to the price, term, and conditions of the purchases 
based upon each utility's application results from the OIR 
proceedinge The OIR proceeding cannot be considered quasi
legislative. 

I hope that the above facts and analysis can assist you 
in advising us in this matter. Please do not hesitate to contact 
me if you should need further information. Thank you. 
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PART 292-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH 
REGARD TO SMALL POWER PRO
DUCTION AND COGENERATION 

Subpart A-General Pravisians 
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292.101 Definitions. 

Subpart B-Qualifying Cageneratian and Small 
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292.201 Scope. 
292.202 Definitions. 
292.203 General requirements for qualifi
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292.204 Criteria for qualifying small power 

production facilities. 
292.205 Criteria for qualifying cogenera

tion facilities. 
292.206 Ownership criteria. 
292.207 Proced:lres for obtaining qualify

ing status. 
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292.301 Scope. 
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292.306 Interconnection costs. 
292.307 System emergencies. 
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OMB CO!'lTROL No. 1902-0075. (47 FR 614_ 
Jan. 6. 1982) . 

Subp~t A-General Provisions 

§ 292.101 Definitions_ 

(a) General rulc_ Terms defined in 
the Public L'tility Regulatory Policies 
Act of 1978 (PURPA) shall have the 
same meaning for purposes of this 
part as they ha\Oe under PURPA. 
unless further defined in this part. 

(b) Definitions. The following defini
tions apply for purposes of this part. 

(1) "Qualifying facility" means a co
generation facility or a small power 
production facility which is a qualify
ing facility under Subpart B of this 
part of the Commission's regulations_ 

(2) "Purchase" means the purchase 
of electric energy or capacity or both 
from a qualifying facility by an elec
tric utility. 

(3) "Sale" means the sale of electric 
energy or capacity or both by an elec
tric utility to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which is 
likely to result in imminent significant 
disruption of service to customers or is 
imminently likely to endanger life or 
property. 

(5) "Rate" means any price_ rate. 
charge. or classification made_ de
rm:tnded. obsen'ed or received with re
spect to the sale or purchasp. of elec
tric energy or capacity. or any rule. 
regulation. or practice respecting any 
such rate. charge. or classification. and 
any contract pertaining to the sale or 
purchase of electric energy or eapac
ity. 
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h ':iolation. 
'ion by Attorney General. 
J.ppears to the Commis

.:esignee that any individ
:ation has engaged_ is en
bout to engage in acts or 
:stituting a violation of 
. CommissIOn or its desig
:cst the Attorney General 
\'II action to enjoin such 
iees. and upon a proper 

temporary restraining 
reliminary or permanent 
',ail be granted without 
h action. the court may 
'1datorv injunctions com

,- persoi-t to comply with 
the \'iolatlOn of which is 

. this section. 
~clwn b'l pnt'ate party. 
·;uHering legal wrong be-
1et or practice arising out 
.rm of this part may bring 
for appropriate relief. in

;,,:tion for a declaratory 
xnt oi injunction. united 
~ courts havC' JUrisdiction 
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of actions under this paragraph with
out regard to the amount in controver
sy. Nothing in this paragraph shall au
thorize any person to recover dam
ages. 

PART 292-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH 
REGARD TO SMALL POWER PRO
DUCTION AND COGENERATION 

Subpart A-General Pravisians 

Sec. 
292.101 Definitions. 

Subpart B-Qualifying Cageneratian and Small 
Pawer Praductian Facilities 

292.201 Scope. 
292.202 Definitions. 
292.203 General requirements for qualifi

cation. 
292.204 Criteria for qualifying small power 

productIOn facilities. 
292.205 Criteria for qualifying cogenera

tion facilities. 
292.206 Ownership criteria. 
292.207 Proced:lres for obtaining qualify

ing status. 

Subpart C-Arrangemenh Between Electric 
Utilities and Qualifying Cageneratian and 
Small Pawer Praductian Facilities Under Sec
tian 210 af the Public Utility Regulatary Pali
cies Act af 1978 

292.301 Scope. 
292.302 A\'atlability of electric utility 

system cost data . 
292.303 Electric utility obligations under 

this subpart. 
292.304 Rates for purchases. 
292.305 Rates for sales. 
292.306 Interconnection costs. 
292.307 System emergencies. 
292.308 Standards for operating reliability. 

Subpart D-Implementatlan 

292.401 Implementation by Statp r£'i\uia
[Ory authonties and nonrei\uiatcd utili . 
ties. 

292.402 Implcmencation of certain report
mg requirements. 

292.403 \\'al\'ers. 

Subpart E-Qualificatian af Ccgeneratian 
Facilities tar Incremenlal Pricing Exemptian 

292.501 Scope. 

Sec. 
292.502 Qualifying requirements for cogen

eration facilities. 
292.503 Procedures for obtaining qualify

ing status. 

Subpart F-Exemptian af Qualifying Small 
Pawer Praductian Facilities and Cagenera
tian Facilities Fram Certain Federal and State 
laws and Regulatians 

292.601 Exemption to qualifying facilitiE's 
from the Federal Power Act. 

292.602 ExemPtion to quahfying facilities 
from the Public Utility Holding Compa
ny Act and certain State law and regula
tion. 

OMB CO!'lTROL No. 1902-0075. (47 FR 614_ 
Jan. 6. 1982) . 

Subp~t A-General Provisions 

§ 292.101 Definitions_ 

(a) General rulc_ Terms defined in 
the Public L'tility Regulatory Policies 
Act of 1978 (PURPA) shall have the 
same meaning for purposes of this 
part as they ha\Oe under PURPA. 
unless further defined in this part. 

(b) Definitions. The following defini
tions apply for purposes of this part. 

(1) "Qualifying facility" means a co
generation facility or a small power 
production facility which is a qualify
ing facility under Subpart B of this 
part of the Commission's regulations_ 

(2) "Purchase" means the purchase 
of electric energy or capacity or both 
from a qualifying facility by an elec
tric utility. 

(3) "Sale" means the sale of electric 
energy or capacity or both by an elec
tric utility to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which is 
likely to result in imminent significant 
disruption of service to customers or is 
imminently likely to endanger life or 
property. 

(5) "Rate" means any price_ rate. 
charge. or classification made_ de
rrmnded. obsen'ed or received with re
spect to the sale or purchast' of elec
tric energy or capacity. or any rule. 
regulation. or practice respecting any 
such ratC'. charge. or classification. and 
any contract pertaining to the sale or 
purchase of electric energy or eapac
ity. 
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(6) "Avoided costs" means the incre
mental costs to an electric utility of 
electric energy or capacity or both 
which. but for the purchase from the 
qualifying facility or qualifying facili
ties. such utility would generate it..<;elf 
or purchase from another source. 

(7) "Intercormection costs" means 
the reasonable costs of connection. 
switching, metering, transmission, dis
tribution, safety provisions and admin
istrative costs incurred by the electric 
utility directly related to the installa
tion and maintenance of the physical 
facilities necessary to permit intercon
nected operatiOns with a qualifying fa
cility, to the extent such costs are In 

excess of the corresponding costs 
which the electric utility would have 
incurred if it had not engaged in inter
connected operations, but instead gen
erated an equivalent amount of elec· 
tric energy itself or purcha.'ied an 
equivalent amount of electric energy 
or capacity from other sources. Inter
connection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utility, regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" means electric 
energy or capacity supplied by an elec
tric utility to replace energy ordinarily 
generated by a facility's o'1,'n genera
tion equipment during an unscheduled 
outage of the facility. 

(10) "Interruptible power" means 
electric energy or capacity supplied by 
f:Ln electric utility subject to interrup
tion by the electric utility under speci
fied conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility during scheduled ou
tages of the qualifying facility. 

(Public Utility Regulatory Policies Act of 
1978. 16 U.S.C. 2601 21 seq .. Energy Supply 
and Environmental Coordination Act, 15 
U.S.C. 791 et seq. Federal Power Act. 16 
U.S.C. 792 el seq .. Departmc;'lt of Enerio\'y 
Organization Act. 42 U.S.C. 7101 el seq .• 
E.O. 12009.42 FR 46267) 

(45 FR 122J3. Feb. 25. 1980J 

Subpart a-Qualifying Cogeneration 
and Small Power Production Facilities 

AUTHORITY: Public Utility Rpgulatory 
Policies Act of 1978. <16 U.S.C. 2601. ct seq.). 
Energy Supply and EnVironmental Coordi· 
nation Act. (15 U .S.C. 791 el seq.). Federal 
Power Act. as amended. l16 U.S.C. 792. ct 
seq.). Department of Energy Organization 
Act. (42 U.S.C. 7101 el seq.). E.O. 12009.42 
FR 46267. Natural Gas Policy Act of 1978. 
(15 U.S.C. 3301. el seq.). unless otherwise 
noted. 

§ 292.201 Scope. 

This subpart applies to the criteria 
for and mannt'r of bt'comim; a qualify
ing small power production faCility 
and a qualifying cogeneration facility 
under sections 3(l7)(Cl and 3(18)(8). 
respectively. of the Federal Power Act. 
as amend~d by section 201 of the 
Public Utility Regulatory Policies Act 
of 1978 (PURPA). 

(45 FH 17972. Mar. 20. 1980J 

§ 292.202 Ilefinitions. 

For purposes of tnis subpart: 
(a) "Biomass" means any organic 

material not derived from iossil fuels: 
(b) "Waste" means by-product mate

rials other than biomass: 
(cl "Cogeneration facility" means 

equipment used to produce electric 
energy and forms of useful thermal 
energy (such as heat or steam), used 
for industrial, commercial. heating, or 
cooling purposes. through the sequen
tial use of energy; 

(d) "Topping-cycle cogeneration fa
cility" means a cogeneration facility in 
which the energy input to the facility 
is first used to produce useful power 
output, and the reject heat from 
power production is then used to pro
vide useful thermal energy; 

(el "Bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful ther
mal energy process, and the reject 
heat emerging from the process is 
then used for power production; 

(f) "Supplementary firing" means an 
energy input to the cogent'ration fa
cility used only in the thermal process 
of a topping·cycle cogeneration f:1cili
ty, or only in the electric generating 
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(6) "Avoided costs" means the incre
mental costs to an electric utility of 
electric energy or capacity or both 
which. but for the purchase from the 
qualifying facility or qualifying facili
ties. such utility would generate itself 
or purchase from another source. 

(7) "Intercormection costs" means 
the reasonable costs of connection. 
switching. metering, transmission, dis
tribution, safety provisions and admin
istrative costs incurred by the electric 
utility directly related to the installa
tion and maintenance of the physical 
facilities necessary to permit intercon
nected operations with a qualifying fa
cility, to the extent such costs are in 
excess of the corresponding costs 
which the electric utility would have 
incurred if it had not engaged in inter
connected operations, but instead gen
erated an equivalent amount of elec· 
tric energy itself or purcha.<;ed an 
equivalent amount of electric energy 
or capacity from other sources. Inter
connection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utility, regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" means electric 
energy or capacity supplied by an elec
tric utility to replace energy ordinarily 
generated by a facility's own genera
tion equipment during an unscheduled 
outage of the facility. 

(10) "InterruPtible power" means 
electric energy or capacity supplied by 
&on electric utility subject to interrup
tion by the electric utility under speci
fied conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility dUring scheduled ou
tages of the qualifying facility. 

I Public Utility Regulatory Policies Act of 
1978. 16 U.S.C. 2601 ill seq .. Energy Supply 
and Environmental Coordination Act. 15 
U.S.C. 701 et seq. Federal Power Act. 16 
U.S.C. 792 cl seq.. Departme:1t of Energy 
Orbanization l\ct. 42 U.S.C. 7101 el seq .• 
E.O. 12009. 42 FR 46267) 

[45 FR 12233, Feb. 25.1980) 

Subpart 8-0ualifying Cogeneration 
and Small Power Production facilities 

AVTHORITY: Public Utility R<'lwlatory 
Policies Act of 1978. (16 U.S.C. 2601. £'1 seq.). 
Energy Supply and Environmental Coordi· 
nation Act. (15 U .S.C. 791 cI sl'q.). Federal 
Power Act. a.s amendt>d. 116 U.S.C. 792. el 
seq.). Dl'partment of Enl'rgy Organization 
Act. (42 U.S.C. 7101 el seq.). E.O. 12009.42 
FR 46267. Na.tural Gas Policy Act of 1978. 
(15 U.S.C. 3301. el seq.). unlt>ss otherwise 
noted. 

R 292.201 Scope. 

This subpart applies to the criteria 
for and manner of becommg a qualify
ing small power production faCility 
and a qualifying cogeneration facility 
under sections 3(17)(Cl and 3(l8)(B). 
respectively, of the Federal Power Act, 
as amend-ed by sectlon 201 of the 
Public Utility H.egulaton' Policies Act 
of 1978 (PURPA). 

[45 FR 17972. Mar. :20. Ul80) 

§ 292.2()2 Ilefinitiuns. 

For purposes of this subpart: 
(3.) "Biomass" means any organic 

material not d('rived from fossil fuels; 
(b) "Waste" means by-product mate

rials other than bioma..~s; 
(c) "Cogeneration facility" means 

equipment used to produce electric 
energy and forms of useful thermal 
energy (such as heat or steam), used 
for industrial. commercial. heating, or 
cooling purposes. through the sequen
tial use of energy: 

(d) "Topping-cycle cogeneration fa
cility" means a cogeneration facility in 
\vhich the energy input to the facility 
is first used to produce useful power 
output, and the reject heat from 
power production is then used to pro
vide useful thermal energy; 

tel "Bottoming-cyr:le cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful ther
mal energy process, and the reject 
heat emerging from the precess is 
then used for power production: 

(fJ "Supplementary firing" means an 
energy input to the cogeneration fa
cility used only in the thermal process 
of a topping-cycle cogeneration hcili
ty, or only in the electric generating 
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process of a bottoming·cycle cogenera
tion facility; 

(g) "Useful power output" of a co
generation facility means the electric 
or mechanical energy made available 
for use. exclusive of any such energy 
used in the power production process; 

(h) "Useful thermal energy output" 
of a topping-cycle cogeneration facility 
means the thermal energy made avail
able for use in any industrial or com
mercial process. or used in any heating 
or cooling application: 

(i) "Total energy output" of a top
ping·cycle cogeneration facility is the 
sum of the useful power output and 
useful thermal energy output: 

(j) "Total energy input" means the 
total energy of all forms supplied from 
external sources: 

(k) "Natural gas" means either natu
ral gas unmixed. or any mixture of 
natural gas and artificial gas: 

(!) "Oil" means crude oil. residual 
fuel oil. natural gas liquids. or any re
fined petroleum products; and 

(m) Energy input in the case of 
energy in the form of natural gas or 
oil is to be measured by the lower 
heating value of the natural gas or oil. 

(n) "Electric utility holding compa
ny" means a holding company. as de
fined in section 2(a)(7) of the Public 
Utility Holding Company Act of 1935. 
15 U.S.C. 79b(aH7) which owns one or 
more electric utilities. as defined in 
section 2(a)(3) of that Act. 15 U.S.C 
79b(a)(3). but does not include any 
holding company which is exempt by 
rule or order adopted or issued pursu
ant to sections 3(a)(3) or 3(a)(5) of the 
Public Utility Holding Company Act 
of 1935. 15 U.S.C. 79c(a)(3) or 
79c( a)( 5 J. 

(0) "Utility geothermal small power 
production facili ty" means a small 
power production facility which uses 
geothermal energy as the primary 
energy resource and of Which more 
than 50 percent is owned either: 

(1) By an electric utility or utilities. 
electric utility holding company or 
companies. or any combination there· 
of. 

(2) By any company 50 pt'rcent or 
n;ore of the outstanding voting Sf."curi
ties of which of which are directl v or 
indirectly owned. controlled. or twld 
' .... ith power to \'ote by an electric uti!· 

ity. electric utility holding company. 
or any combination tJwrpoL 

(Ener!!y Security Act. PHb. L. 96·294. 94 
Stat. till (1980\ PabllC l'illit,· Regulatory 
Policies Act of 19if!. 1,; D.S.C. :';601. c! sl'q .. 
Energy Supply and En\lrOnml'ntal Coordi· 
nation Act. 15 G.S.c. 791 d seq.. Federal 
Power Act.:lS arncndt'd. 16 U.S.C. 792 C! sl'q .. 
Dcpartment of En<'n:Y On::amzatlOn Act. 42 
U.S.c. 7101 pi seq" E.O. 12009.42 FH 46267) 
[45 FR 17972. :\lnr. 20. 1 ~80. as anlt'mlf'd at 
45 FH 339,58. May 21. 1980: 45 FR 66789. 
Oct. 8. 1980: Order 135. 4ti FR 19231. Mar. 
30.1981: 46 FR 32239. Jl1ne ::2. 1981J 

'l2!l2.Z0:1 GenNal requirl'ments for quali
fieation. 

(al Small pOlar production facili
ties. A ~mall power prodUCtion facility 
is a qualifying- facility if it: 

(U Meets the maximum ,:ize criteria 
specified in § 292.204(&): 

(2) :Vleets the fuel use cnteria ~peci· 
fied in ~ 292.204(b): and 

(3) Meets the ownership criteria 
specified in ~ 292.206. 

(b) Cogcnrration !aeililies. (ll A co
gen:'ration facility. includin::; .'lm· 
diesel and dUal·fue! cOF'eneration fa· 
cility. is a q·.lalifying faciiin' if it: 

(iJ Meers any applicable operating 
and cfficiency standards speci Cied in 
~ 292.205 (al and (b): and 

(ii) Meets the ownership criteria 
speCified in ~ 292.206. 

(2) For purposes of qualification of a 
cogeneration faciHty for exemption 
from incrementa! pricing. a cogenera· 
tion facility must qualify under 
§ 292.205(c). 

(45 FR 17972. Mar. 20. 19BO. as amended bv 
Order 70-E. 46 FR 33027. June 26. 1981 J . 

!i 292.Z() I Criteria for Ilualif~'ing -'mall 
power prodUction facilities. 

(a) Size oj the jacility-(l) j',/aximum 
size. The power production capacity of 
the facility for which qualification is 
sought. together ' .... ith the capacity of 
any other facilities which use the 
same energy resource. are owned bv 
the same person. and are located a't 
the same site. may not exceed 80 
megawatts . 

(2) Method oj calculation. (i) For 
purposes of this paragraph. fa.cilities 
are considered to be located at the 
same site as the facilitv for wl11ch 
qualification is sought 1f'they are lO-
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process of a bottoming·cycle cogenera, 
tion facilitr: 

(g) ""Cseful power output" of a ro· 
generation facility me[lns tile electric 
or mechanical energy made a\'ailable 
for use. exclusive of an.\' such energy 
used in the power production process: 

(h) "Useful thermal energy output" 
of a topping·cycle cogeneration facility 
means the thermal energy made avail· 
able for use in any industrial or com· 
mercial process, or used in any heating 
or cooling application; 

(i) "Total energy output" of a top· 
ping·cycle cogeneration iacility is the 
sum of the useful power output and 
useful thermal energy output: 

(j) "Total energy input" means thE' 
total energy of all forms supplied from 
external sources: 

(k) "Natural gas" means either natu· 
ral gas unmlxed. or any mixture of 
natural gas and artificial gas: 

(J) "Oil" means crude oil. residual 
fuel oil, natural gas liquids. or any reo 
fined petroleum products: and 

(m) Energy input in the case of 
energy in the form of natural gas or 
oil is to be measured by the lower 
heating \'alue of the natural ,,[lS or oil. 

(n) "Electric utility holdi~g compa· 
ny" means a holding company, as de· 
fined m section 2(a)(7) of [he Public 
Utility Holding Company Act oi 1935. 
15 U.S.C. 79b(a)(7) which owns one or 
more electric utilities, as defined in 
section 2(a)(3) of that Act. 15 U.S.C 
79b(a)(3), but does not include any 
holding company which is exempt by 
rule or order adopted or issued pursu· 
ant to sections 3( a)( 3) or 3( a)( 5) of the 
Public Utility Holding Company Act 
of 1935. 15 U.S.C. 79c(a)(3) or 
79c(a)(5). 

(0) "Utility geothermal small power 
production facility" means a small 
power production facility Which Uses 
geothermal energy as the primary 
energy resource and of Which more 
thar. 50 percent is owned either: 

(ll By an elcctric utility' or u~i1ities. 
electric utility holding company or 
companies. or any combmation there
of. 

(2) By any company 50 percent or 
n;ore of the outstanding \'oling securi· 
ties of which of which are directl\' or 
indirectly owned. controill'd. or t1cld 
with pO\ver to \'ote by a" electric uti!-

ity. electric tltilit~· !lOldm~ company . 
or any combination thereof. 

lEnerRY S('('urit,· Act. Pub. L. ~6·~<l4. 94 
Stat. 611 (1980' P:lb!t(' e,,'il\' Rt',,,,lator\, 
Policies Act of 1978. 16 eEl.c. ~t;Ol.· ,'1 seq.: 
Enerr:y Supply ,md En\lronmt'ntal C00rdi· 
n:uion Act. 15 C.S.C. '701 I'! StQ., Fl'df'ral 
Power Act. :l.S :lrnr·ndcd. IE e.s.c. 792 (! .\CQ .. 

Drpanmf'nt of Energy On::'lnll.'ltlon Act. ·1::: 
U.S.C. 7101 e! seq .. E.O. 12'.109. ·12 FH -16267) 

[45 FR 17972. ;\Iar. 20. 19S0. 'lS 'lnWndNi 'll 
45 FR 33958. May 21. 19110: ·15 FR 66789. 
Oct. 8. 1980: Orcler 135. 46 FR 192~11. ;\1'lr. 
30. 1981: 46 FR 32239. J\lne ~2. 19811 

i:i :!92.20:1 General rl'quirl'ment,; for quali. 
fication. 

(aJ Small P01CPT production facili· 
ties. A ~m:lll po\\"('r production facility 
is a qU:llif:;ing facllit\· If it: 

(1) Mf'f'ts the maximum size criteria 
specified m § 292.:?O·1l!J. J: 

(:!) \-leets the fuel ll:ie cntpria speci· 
fied in ~ 292. 204( b): ~nd 

(3) Ml'et!O the ownership cri teria 
specified in ~ ~92.206. 

(b) C09cncration (acUities. (1) .A co· 
gen2mtion facility. il,cludir.;:; :my 
diesel and dual·fuel co~pneration fa· 
cility. IS a qaallfying- facllil\' if it: 

(i) Meer.s ~ny :lpplirable opcr:lting 
and efficiency standards speCl iipri in 
§ 292.20;:; (aJ and (b): ;mcl 

(ii) Mpets the ownership critpria 
specified in ; 292.206. 

(2) For purposes of qualification of a 
cogeneration facility for exemption 
from incremental pricing, a cogenera· 
tion facility must qualify under 
§ 292.205(c), 

[45 FR 17972. :VI'lL 20. 1980. 'lS amended bv 
Order 70-E. -16 FR 330:::7, June 26. 1981 J . 

Ii 292.:!() I Criteria for qualifyim: _,mall 
power production fal'ilities. 

(a) Size oj the facilitY-(ll J·laximum 
size, The power production wpacity of 
the faCIlity for which qualification is 
sought, togethpr with the capacity of 
any other facilities \vhich use the 
same energy resource, are ownpd bv 
the same person. and are located ;~t 
the same site, may not exceed 80 
mec:~ wat ts . 

<.2) }[rthod oj calculation. (i) For 
purposes of thiS paragr:lph, facilities 
are considered Lo be iocated at thc 
same SIte :lS the facility for which 
qualification is sought If they arc 10· 
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cated within one mile of the facility 
for which qualification is sought; and, 
for hydroelectric facilities. if they use 
water from the same impoundment for 
power generation. 

(ii) For purposes of making the de· 
termination in clause (D, the distance 
between facilities shall be measured 
from the electrical generating equip· 
ment of a facility. 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)( 2) of this section, for good cause. 

(b) Fuel use. (1) (i) The primary 
energy source of the facility must be 
biomass. waste. renewable resources. 
geothermal resources, or any combina
tion thereof. and 75 percent or more 
of the total energy input must be from 
these sources. 

(iD Any primary energy source 
which, on the basis of its energy con
tent, is 50 percent or more biomass 
shall be considered biomass. 

(2) Use of oil, natural gas. and coal 
by a facility may not, in the aggregate. 
exceed 25 percent of the total energy 
input of the facility during any calen
dar year period, 

<Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (1980) Public Utility Regulatory 
Policies Act of 1978, 16 U.S.C. 2601, et seq .. 
Energy Supply and Environmental Coordl· 
nation Act, 15. U.S.C. 791, et seq .. Federal 

~ Power Act. as amended. 16 U.S.C. 792 et seq .• 
'Department of Energy Organization Act. 42 
U.S.C_ 7101, et seq.; E.O. 12009.42 FR 46267) 

(45 FR 17972. Mar. 20. 1980. as amended by 
Order 135,46 FR 19231. Mar. 30, 1981] 

§ 292.205 Criteria for qualifying cogenera
tion facilities. 

(a) Operating and efficiency stand
ards for topping-cycle facilities-( 1) 
Operating standard. For any topping
cycle cogeneration facility. the useful 
thermal energy output of the facility 
must. dUring any calendar year period. 
be no less than 5 percent of the total 
energy output. 

(2) Efficiency standard. (j) For any 
topping-cycle cogeneration faCility for 
which any of the energy input is natu
ral gas or oil. and the installation of 
which began on or after March 13. 
1980. the useful power output of the 
facility plus one-half the useful ther
mal energy output. during any calen
dar year period. must: 

(A) Subject to paragraph (a)(2)(i)(B) 
of this section be no less than 42.5 per
cent of the total energy input of natu
ral gas and oil to the facility; or 

(B) If the useful thermal energy 
output is less than 15 percent of the 
total energy output of the facility. be 
no less than 45 percent of the total 
energy input of natural gas and oil to 
the facility. 

(il) For any topping-cycle cogenera
tion facility not subject to paragraph 
(a)(2)(i) of this sectIOn there is no effi
ciency standard. 

(b) EfficienclJ standards ror bottom
ing,clJcle facIlities. (1) For anv bot
toming-cycle cogpneration facili~ty for 
which any of the enel'gy inPut as sup
plementary firing is natural gas or oil. 
and the installalion of which bpgan on 
or after March '.13. 1980. the useful 
power output of tlle facility must, 
during any calendar year period. be no 
less t113.n 45 percent of the energy 
input of natural gas and 011 for supple
mentary firing. 

(2) For any bottoming·cycle cogener
ation facility not covered by para· 
graph (b)(1) of this section. there is no 
efficiency standard. 

(c) ExempttOn from incremental 
pricing. (1) Natural gas used in any 
topping-cycle cogeneration facility is 
eligible for an exemption from incre
mental pricing under Title II of the 
Natural Gas Policy Act of 1978 
(NGPA) and Part 282 of the Commis
sion's rules if: 

(j) The facility meets the operating 
and efficiency standards under para
graphs (a)(1) and (2)(D of this section 
and is a qualifying facility under 
§ 292,203(b)(l); or 

(11) The facility is a qualifying facili
ty under Subpart E of this part. 

(2) Natural gas used in any bottom
ing-cycle cogeneration facility. not 
subject to an exemption from incre
mental pricing under Subpart E of 
this part, is eligible for an exemption 
under Title II of the NGPA and Part 
282 of the Commission's rules to the 
extent that reject heat emerging from 
the useful thermal energy process is 
made available for use for power pro
duction. 

(3) Nothing in this subpart affects 
any exemption provided under Sub
part E of this part. 
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cated within one mile of the facility 
for which qualification is sought, and. 
for hydroelectric facilities. if they use 
water from the same impoundment for 
power generation. 

(ii) For purposes of making the de
termination in clause li). the distance 
between facilities shall be measured 
from the electrical generating equip
ment of a facility. 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)( 2) of this section. for good cause. 

(b) Fuel use. (1) (i) The primary 
energy source of the facility must be 
biomass. waste. renewable resources. 
geothermal resources. or any combina
tion thereof. and 75 percent or more 
of the total energy input must be from 
these sources. 

nj) Any primary energy source 
which. on the basis of its energy con
tent. is 50 percent or more biomass 
shall be considered biomass. 

(2) Use of oil. natural gas. and coal 
by a facility may not. in the aggregate. 
exceed 25 percent of the total energy 
input of the facility during any calen
dar year period. 

(Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (1980) Public Utility Regulatory 
Policies Act oi 1978. 16 U.S.C. 2601. et seq., 
Energy Supply and EnVIronmental Coordl· 
nation Act. 15. U.S.C. 791. et seq .. Federal 

_ Power Act. as amended. 16 U.S.C. 792 et seq .. 
-Department of Energy Orgamzation Act. 42 
U.S.C. 7101. et seq.: E.O. 12009.42 FR 46267) 

[45 FR 17972. Mar. 20. 1980. as amended by 
Order 135.46 FR 19231. Mar. 30. 1981J 

§ 292.205 Criteria for qualifying cogenera
tion facilities. 

(a) Operating and efficiency stand
ards for topping-cycle facilities-( 1) 

Operating standard. For any topping
cycle cogeneration facility. the useful 
thermal energy output of the facility 
must. during any calendar year period, 
be no less than 5 percent of the total 
energy output. 

(2) Efficiency standard. (i) For any 
topping-cycle cogeneration facility for 
which any of the energy input is natu
ral gas or oil. and the installation of 
which began on or after March 13. 
1980. the useful power output of the 
facility plus one-half the useful ther' 
mal energy output. during any calen
dar year period. must: 

uu Subject to paragraph (a)(2)(iHB) 
of this section be no less than 42.5 per
cent of the total energy input of natu
ral gas and oil to the facility; or 

(B) If the useful thermal energy 
output is less than 15 percent of the 
total energy output of the faCIlity. be 
no less than 45 percent of the total 
energy input of natural gas and oil to 
the facility. 

OJ) For any topping-cycle cogenera
tion facility not subject to paragraph 
(a)(2)(i) of this sectIon there is no effi
ciency standard. 

(b) Ejficiencl/ standards for bottom
ina·cl/cle faCIlities. (ll For any bot
toming-cycle cogeneration facility for 
which any of the enel'gy Input as sup
plementary firIng is natural g-as or oil. 
and the installation of which began on 
or after March'.13. 1980. the useful 
power output of the facHit y must. 
during any calendar year peflod. be no 
less th3.n 45 percent of the ent'rgy 
input of natural gas <ind oIl for supple
mentary firing. 

(2) For any bottoming·cycle cogener
ation facility not covered by para· 
graph (b)( 1) of this section. there is no 
efficiencY standard. 

(c) ExempllOn from incremental 
pricing. (lJ Natural gas used in any 
topping-cycle cogeneration faCIlity is 
eligible for an exemptIOn from incre
mental pricmg under Title II of the 
Natural Gas Policy Act of 1978 
(NGPA) and Part 282 of the Commis
sion's rules if: 

(I) The facility meets the operating 
and efficiency standards under para
graphs (a)( 1) and (2)( iJ of this section 
and is a qualifying facility under 
§ 292.203(b)( 1); or 

(ill The facility is a qualifying facili
ty under Subpart E of this part. 

(2) Natural gas used in any bottom
Ing-cycle cogeneration facility. not 
subject to an exemption from incre
mental pricing under Subpart E of 
this part. is eligible for an exemption 
under Title II of the NGPA and Part 
282 of the Commission's rules to thf' 
extent that reject heat emerging from 
the useful thermal energy process is 
made available for use for power pro
duction. 

(3) Nothing in this subpart affects 
any exemption provided under Sub· 
part E of this part. 
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(4) Natural gas used for supplemen
tary firing in any cogeneration facility 
is not eligible under this part for ex
emption from incremental pricmg. 

(d) Waiver. The Commission may 
waive any of the requirements of para
graphs (a), (b) and (c) of this section 
upon a showing that the facility will 
produce significant energy savings. 

[45 FR 17972, 11ar. 20, 1980) 

§ 292.206 Ownership criteria. 

(a) General rule. A cogeneration fa
cility or small power prodUction facili
ty may not be owned by a person pri
marily engaged in the generation or 
sale of electric power (other than elec
tric power solely from cogeneration 
facilities or small power production 
facilities). 

(b) Ownership test. For purposes of 
this section, a cogeneration or small 
power production facility shall be con
sidered to be owned by a person pri
marily engaged in the generation or 
sale of electric power, if more than 50 
percent of the equity interest in the 
facility is held by an electric utility or 
utilities, or by an electric utility hold
ing company, or companies, or any 
combination thereof. If a wholly or 
partially owned subsidiary of an elec
tric utility or electric utility holding 
company has an ownership interest of 
a facility, the subsidiary's ownership 
interest shall be considered as owner
ship by an electric utility or electric 
utility holding company. 

(c) Exceptions. For purposes of this 
section a company shall not be consid
ered to be an "electric utility" compa
ny if it: 

(1) Is a subsidiary of an electric util
ity holding company which is exempt 
by rule or order adopted or issued pur
suant to section 3(a)(3) or 3(a)(5) of 
the Public Utility Holding Company 
Act of 1935, 15 U.S.C. 79c(a)(3), 
79c(a)(5); or 

(2) Is deClared not to be an electric 
utility company by rule or order of the 
SeCUrIties and Exchange Commission 
pursuant to section 2(a)(3)(A) of the 
Public Utility Holding Company Act 
of 1935,15 U.S.C. 79b(a)(3)U\). 

[·15 FH 17972 . .:vIar. :W. 1980. :is amended by 
Order 70B. 45 F'H 52780. A'lR. 8. 1980; 
Order 70-D. 46 PH 11253. ppb. 6. 1981J 

I:j :!9:!.:!Oi' Prncpdur", for obtaininl{ Quali
fying status. 

ia) Qualification. (1) A small pOWf'r 
production facllit~· or cogenpnttion fa
cility which meets the critPrHt for 
QuaiificatlOn set forth in * 292.20:3 is a 
qualifying facility. 

(2) The owner or opprator of any fa. 
cility Qualifying under thiS paragraph 
shall furniSH notice to the Commission 
providing the information set forth in 
paragraphs (b)(2) (il tl1rough (iv) of 
this section. 

(b) Optional proCCdlae-( 1) Applica
tion for CommlSSlOlI certlfzcation. 
Pursuant to the prOVisions of this 
paragraph, the ownpr or operator of 
the facility may file with t11is Commis
sion an application for Commission 
certification t hat the f:J.cility is a 
qualifying facHity. 

(2) General',('ontents or application. 
The application shall comam the fol
lowing informatIOn: 

(0 The name and addrt!ss of the ap
plicant and location of the Iacility; 

(ii) A brief description of the facility, 
including a statemf'nt indicating 
whether such facility is a small power 
production facility or a cogeneration 
facility; 

(iii) The primary !:'nerg-y source used 
or to be used by the facility; 

(iV) The power production capacity 
of the facility; and 

(\.) The percentage of ownership by 
any electric utility or by any electric 
utility holding company, or by any 
person owned br either. 

(3) Additional application require
ments for small power production 
facilities. An application by a small 
'power prodUcer for Commission certi
fication shall contain the following ad
ditional information: 

(j) The location of the facility in re
lation to any other small power pro
dUction facilities located within one 
mile of the facility, owned by the ap
plicant which use the same energy 
source; and 

(Ii) Information identifying ::my 
plamwd llsage of natural gas, oil or 
coal. 

(4) Additional application require
ments [or cogt'ncTr!tion facUlties. An 
appiication by :J. cogenemtor for Com, 
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(4) Natural !!as used for supplemen
tary firing in any cogeneration facility 
is not eligible under this part for e~
emption from incremental priCing. 

(d) Waiver. The Commission may 
waive any of the requirements of par~
graphs (a), (b) and (c) of this section 
upon a showing that the facility will 
produce significant energy saving~. 

[-15 FR 17972, Mar. 20, 1980] 

§ :.!92.206 Ownership criteria. 

(a) General rule. A cogeneration fa
cility or small power production facili
ty may not be owned by a person pri
marily engaged in the generation or 
sale of electric power (other than elec
tric power solely from cogeneration 
facilities or small power production 
faCilities). 

(b) Ownership test. For purposes of 
this section, a cogeneration or small 
power production facility shall be con
sidered to be owned by a person pri
marily engaged in the generation or 
sale of electric power, if more than 50 
percent of the equity interest in the 
facility is held by an electric utility or 
utilities, or by an electric utility hold
ing company, or companies, or any 
combination thereof. If a wholl y or 
partially owned subsidiary of an ~lec
tric utility or electric utility holding 
company has an ownership interest of 
a facility, the subsidiary's ownership 
interest shall be considered as owner
ship by an electric utility or electric 
utility holding company. 

(c) Exceptions. For purposes of this 
section a company shall not be consid
ered to be an "electric utility" compa
ny if it: 

(1) Is a subsidiary of an electric util
ity holding company which is exempt 
by rule or order adopted or issued pur
suant to section 3(a)(3) or 3(a)(5) of 
the Public Utility Holding Company 
Act of 1935, 15 U.S.C. 79c(a)(3), 
79c(a)(5); or 

(2) Is deClared not to be an electric 
utility company by rule or order of thf' 
SeCUrIties and Exchange Commission 
pursuant to section 2ia)(3)(A) of the 
Public Utility Holding Company Act 
of 1935,15 U.S.C. '9bla)(3)(A). 

[·15 FR 17972. :vrar. ~O. IPSO. ~,'; arr:endE'd b\' 
Order ~f)-8. 45 FR 5e730. _\'IR. S. 1 ~80; 
Ordt>r ,0-0. 46 PR 11253. n'b. o. 1981 ] 

!:i :!9:!.:!1li' Prncpdure, for ohlaininl!' 4uali
fying !"tatu~. 

(a) QILali/icariol1. ! 1) A. ~mall pOWf'r 
production faCility or cO!.:t:'npration fa
cility which meets t ill' CrIterIa for 
qualification set forth III .~ ~9~.203 is a 
quaiifying faciiity. . 

(2) Tl1e owner or oper:1.tor of any fa
cility qualifying under thiS parag;aph 
shall furnisll notice to tl1e Commission 
providing the iniormation set forth in 
paragraphs (b)(2) (j) tl1rough (iv) of 
this section. 

(b) Optional procedure-(l) Applica
tion for CommISSIOn ccrtll/calion. 
Pursuant to the provisions' of this 
paragraph, the owner or operator of 
the facility may file with tllis Commis
sion an applIcatwn ior Commission 
certification tl1:1.t the facility is a 
qualifying facilIty. 

(2) Gencrat,('ontrnts ct applica lion. 
The application shall contain the fol
lowing InrormatlOn: 

(i) The name and addrt'ss of the aD
plicant and locatIon of thl' lacility; . 

(ii) A brier deSCrIption of the facility 
including a statemf'nt Il1dicati~~ 
whether such facility is a small power 
production faCility or a cogeneration 
facility; 

(iii) The primary eoerf:'.' source used 
or to be used by the facili i y; 

<iv) The power production capacity 
of the facility: and 

(v) The percentage of ownership by 
any electric utility or by any electric 
utiiity holding company, or by any 
person owned b~' either. 

(3) Additional application require
ments for small power production 
facilities. An appiication by a small 
power producer for Commission certi
fication shall contain the following ad
ditional information: 

Ci) The location of the facility in re
lation to any other small power pro
duction facilities located within one 
mile of the facility, owned by the ap
plicant which use the same energy 
source; and 

(ii) Information identifying ::my 
planned usage of natural gas, oil or 
coal. 

(4) Additional application require
TIlents lor cogeneration iaciiltics. An 
application by a cogener~tor for Com· 
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mission certification shall contain the 
following additional information: 

(n A description of the cogeneration 
system. including whether the facility 
is a topping or bottoming cycle and 
sufficient information to determine 
that any applicable requirements 
under 292.205 will be met; and 

(ii) date installation of the fa-
cility began or will begin. 

(5) Commission action. Within 90 
days of the filing of an application. 
the Commission shall issue an order 
granting or denying the application. 
tolling the time for issuance of an 
order. or setting the matter for hear
ing. Any order denying certification 
shall identify the specific require
ments which were not met_ If no order 
is issued within 90 days of the filing of 
the complete application, it shaH be 
deemed to have been granted. 

(6) Notice. (I) Applications for certi
fication filed under this paragraph 
shall include a copy of a notice of the 
request for certification for publica
tion in the FEDERAL REGISTER. The 
notice shall state the applicant's 
name. the date of the application. and 
a brief description of the facility for 
which Qualification is sought. This de
scription shall include: 

(A) A statement indicating whether 
such facility is a small power produc
tion facility or a cogeneration facility; 

(B) The primary energy source used 
or to be used by the facility; 

(C) The power production capacity 
of the facility; and 

(D) The location of the facility_ 
(ii) The notice shall be in the follow

ing form: 

(Name of Applicant) 
Docket No. QF-

NOTICE OF ApPLICATION FOR COMMISSION 
CERTIFICATION OF QUALIFYING STATUS OF A 
(SMALL POWER PRODUCTION) (COGENERA
TION) FACILITY 

On (date application was filed). (name and 
address of applicant) filed with the Federal 
Energy Regulatory Commission an applica
tion to be certified as a qualifYing (small 
power production) (cogeneration) facility 
pursuant to !i Z92.207 of the Commission's 
rules. 

[Brief description of the facilit.yJ. 
Any person deSiring to be hpard or object· 

ing to the granting of qualifying status 
should file a peUton to intervene or protest 
with the f'ederal Energy Regulatory Com-

miSSion. 825 North Capitol Street. N.E .. 
Washmgton. D.C. :0 .. 26. H1 accordance WIth 
§§385.209 and 385.21-< (il this c!lap:er. Ail 
such petitions or pmtE'sts must b(' f:Jed 
within 30 days after the date 01' publication 
of this notice and must be served on the ap
plicant. Prott'sts will bt' considered by the 
CommiSSIOn in dE'termining the appropriatE' 
action to be taken but \Viii not serve to make 
protestants parties to the proceeding. Any 
person WIshing to become a party must We 
a petition to Intervene. Copies of this filing 
are on file with the CommiSSion and are 
available for public inspection. 

lC) Notice requzrements for facilities 
of 500 kW or more. An electric utIlity 
is not required to purchase electric 
energy from a facility with a design 
capacity of 500 kW or more until 90 
days after the facility notifies the util
ity that it is a qualifying facility. or 90 
days after the facility has applied to 
the CommiSsIOn under paragraph (b) 
of this sectIOn. 

(d) Revocation of qualifying status. 
( 1) The Commission may reVOke the 
qualifying status of a qualifying faCIli
ty which has been certified under this 
section if such facillty fails to comply 
with any of the statements contained 
in its application for Commission certi
fication. 

(2) Prior to undertaking any sub
stantial alteration or modification of a 
qualifying facility which has been cer
tified under this section. a small power 
producer or cogenerator may apply to 
the Commission for a determination 
that the proposed alteration or modifi
cation will not result in a revocation of 
qualifying status. 

(45 FR 17972. Mar. 20. 1980. as amended by 
Order 70-A, 45 FR 33603. May 20. 1980: 
Order 70-B. 45 FR 52780. Aug. 8. 1980; 
Order 225, 47 FR 19058. May 3.1982] 

Subpart C-Arrangements Between 
Electric Utilities and Qualifying Co
generation and Small Power Pro
duction Facilities Under Section 210 
of the Public Utility Reguiotory 
Policies Act of 1978 

AUTHOIUTY: Public Utility Regulatory 
Policies Act of 1978. 16 U.S.C. 2601 et seq .. 
Energy SttpplY and Environmental Coordi
nation A~. 15 U.s.C. 791 et seq. Federal 
Power Act, 16 U.S.C. 792 et seq .• Department 
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mission certification shall contain the 
following additional information: 

(il A descflption of the cogeneration 
system. including whether the facility 
is a topping or bottoming cycle and 
sufficient information to determine 
that any applicable requirements 
under § 292.205 wIll be met: and 

OJ) The date installation of the fa· 
cility began or will begin. 

(5) Commission action. Within 90 
days of the filing of an application. 
the Commission shall issue an order 
granting or denying the application. 
tolling the time for issuance of an 
order, or setting the matter for hear· 
ing. Any order denying certification 
shall identify the specific require· 
ments which were not met. If no order 
is issued within 90 days of the filing of 
the complete application, it shall be 
deemed to have been granted. 

(6) Notice. (j) Applications for certi· 
fication filed under this paragraph 
shall include a copy of a notice of the 
request for certification for publica
tion in the FEDERAL REGISTER. The 
notice shall state the applicant's 
name, the date of the applicatlOn, and 
a brief description of the facility for 
which Qualification is sought. This de· 
scription shall include: 

(A) A statement indicating whether 
such facility is a small power produc, 
tion facility or a cogeneration facility; 

(B) The primary energy source used 
or to be used by the facility: 

(C) The power production capacity 
of the facility; and 

(D) The location of the facility. 
(ii) The notice shall be in the follow

ing form: 

(Name of Applicant) 
Docket No. QF-

N OTIC!: or ApPLICATION FOR COMMISSION 
CERTIFICATION or QUALIFYING STATUS OF A 
(SMALL POWER PRODUCTION) (COGDlERA
TION) FACILITY 

On (date aPl:]lication was filed). <name and 
address of apphcantJ filed with the Federal 
Energy Reguiatory Commission an applica
tion to be certlfied as a Qualifying (small 
po...-er production) (cogeneration) facility 
pursuant to § 292.207 of the Commission's 
rules. 

[Brief description of the facility). 
Any person desiring to be nf'ard or object· 

ing to ~he grantmg of Qualifying status 
should file a petlton to int('rvene or protest 
with the Fed('ral Energy Regulatory Com· 

miSSion. 825 Non h Capitol Stn·('l. NE. 
\ .... a.srllnKton. D.C. ~04Z6. HI accordance wlln 
~ ~335. 209 and 385.214 01 this dlap:er. Ail 
suc'h petitions or protpsts must 1::(' f:]ed 
within 30 days afl!'r the date of publication 
of this notlce and must b .. s('r\'ed on the ap
plicant. Protests will bf' ('onsldprpd bv the 
CommiSSion in dptermming tnt' approprIate 
action to be taken but "'-111 not sPrve to make 
protestants parties to tne proC(·eOlm:. Any 
person Wishing to becomf' a party must tile 
a petition to mtervene. Copips 01 this filint< 
are on file with tne Comm:s..'i'lon and are 
available for public inspection. 

(c) Notice r~qutrements for facilities 
of 500 kW or marc. An electric utility 
is not required to purchase electric 
energy from a facility with a design 
capacity of 500 kW or more until 90 
days after the facility notifies the util· 
ity that It is a Quallfyin" facility. or 90 
days after the facility has applied to 
the CommiSsIon under paragraph (b) 
of this section. 

(dl Revocalton of qualifying status. 
(1) The CommIssion may revoke the 
qualifying status of a qualifnng facili· 
ty which has been certified under this 
section If such facillty fails to comply 
with any of the statements contained 
in its application for Commission certi· 
fication. 

(2) Prior to undertaking any sub· 
stantial alteration or modification of a 
Qualifying facility which has been cer· 
tified under this section. a small power 
producer or cogenerator may apply to 
the Commission for a determination 
that the proposed alteration or modifi
cation wiH not result in a revocation of 
Qualifying status. 

[45 FR 17972. Mar. 20. 1980. as amended by 
Order 70-A. 45 FR 33603. May 20. 1980: 
Order 70-B. 45 FR 52780. Aug. 8. 1980; 
Order 225. 47 FR 19058. May 3. 1982] 

Subpart C-Arrangements Between 
Electric Utilities and Qualifying Co
generation and Small Power Pro
duction Facilities Under Sedion 210 
of the Public Utility RegUlatory 
Policies Ad of 1978 

AUTHORITY; Public Utility Regulatory 
Policies Act of 1978. 16 U.S.C. 2601 et seq" 
Energy S4tPply and Environmental Coordi
nation A(~. 15 V.S.C. 791 I't seq. Federal 
Powpr Act. 16 U.S.C. 792 eI seq .• Department 
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Chapter I-Federal Energy Regulatory Commission § 292.302 

of Energy Orl'anization Act. 42 C.S.C. 7101 
ct seq., E.O. 12009.42 FR 46267. 

SOURCE: 45 FR 12234. Feb. 25, 1980, unless 
otherwise noted. 

§ 292.301 SCOPl'. 

(a) Applicability. This subpart ap
plies to the regulation of sales and 
purchases bet\veen qualifying facilities 
and electric utilities. 

(b) Negotiated rates or terms. Noth
ing in this subpart: 

(1) Limits the authority of any elec· 
tric utility or any qualifying facility to 
agree to a rate for any purchase, or 
terms or conditions relating to any 
purchase. which differ from the rate 
or terms or conditions which would 
otherwise be required by this subpart: 
or 

(2) Affects the validity of any con
tract entered into between a qualify
ing facillty and an electric utility for 
any purchase. 

§ 292.302 Availability of electric utility 
system cost data. 

(a) Applicability. (1) Except as pro
vided in paragraph (a)(2) of this :;,ec
tion. paragraph (bJ applies to each 
electric utility, in any calendar year, if 
the total sales of electric energy by 
such utility for purposes other than 
resale exceeded 500 million kilowatt
hours during any calendar year begin
ning after December 31. 1975, and 
before the immediately preceding cal
endar year. 

(2) Each utility having total sales of 
electric energy for purposes other 
than resale of less than one billion 
kilowatt-hours during any calendar 
year beginning after December 31. 
1975, and before the immediately pre
ceding year, shall not be subject to the 
prOVisions of this section until June 
30, 1982. 

rb) General rule. To make a\'ailable 
data from which avoided costs may be 
derived, not later than November 1, 
1980, June 30, 1982. and not less often 
than every two years thereafter, each 
regulated electriC utility described in 
paragraph (a) of this section shall pro
vide to its State regulatory authority, 
and shall mamtain for pubHe inspec
tion, and each nonregulated electric 
utility described in paragraph tal of 

this section s:lall mamtain for public 
inspf'ction. tile followmg data: 

I.l The t:sllmared a\oidE'd cost on 
the electric !ltllity·s system. solt:'ly 
with reSpl'C[ to the energy component, 
for HlrlOUS ien'iil CI purchases from 
qualifying facllirie's. Such ievE'ls of 
purchases shall be' stated m blocks of 
not more than 100 megawatts for sys
tems WIth peak demand of 1000 
megawatts or more. and in blocks 
E'qui\'alent to not more than 10 per
cent of the system peak demand for 
systems of less than 1000 megawatts. 
The a\'oided costs shall be stated on a 
cents per kilowatt-hour basIS. during 
daily and seasonai peak and oft·peak 
periods. by year. for [he current calen
dar year and rach of [he next 5 YE'ars; 

(2) The electnc utliity's plan for the 
addition of capaelty by amount and 
type, for purchases of firm energy and 
capacity. and for capacIty retirements 
for each yea"!: during the succeedmg 10 
years; ::md 

(3) The estlmated rapacity costs at 
completion of the planned capacity ad
ditions and planned capacIty firm pur
chases, on t he basis of dollars per kilo
watt, and the asSOCiated energy costs 
of each unIt. expressed in cents per 
kilowatt hour. These costs shall be ex
pressed in terms of indiYidual generat· 
ing units and oi individual planned 
Iirm purchases. 

(C) Special rule jor small electric 
utilities. 11) Each electric utility 
(other than any electric utility to 
\vhich paragraph (b) of this section ap
plies) shall, upon request: 

(i) Pro\'ide comparable data to that 
reqUIred under paragraph (b) of this 
section to enable qualifying faciiities 
to estimate the electric utility's avoid
ed costs for periods described in para
graph (0) of this section; or 

(iD With regard to an electric utility 
which is legally obligated to obtain all 
its requirements for electric energy 
and capacity from another electric 
utility, provide t he data of its supply
ing utility and the rates at which it 
c:lrrently purchases suCtl energy and 
capacity, 

(2) If any such electric utility fails to 
provide such informacion on request. 
the qc:aiifying facility may a[.Jply to 
the State regulatory authority (which 
has ratemaking authority OVf~r the 
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Chapter I-Federal Energy Regulatory Commission ~ 292.302 

of Energy Organization Act. -12 U,S.C_ 7101 
I't seq., E,O, 12009,42 FR 462ti7, 

SOURCE: 45 FR 122;H, Feb, 25, 1980. unless 
otherwise noted, 

§ 292.301 Scope. 

(al Applicability. This subpart ap
plies to the regulation of sales and 
purchases between qualifying facilities 
and electric utilities. 

(bl Negotiated rates or terms. Noth· 
ing in this subpart: 

(1) Limi ts the authority of any plec
tric utility or any qualifying facility to 
agree to a rate for any purchase. or 
terms or conditions relating to any 
purchase, which differ from the rate 
or terms or conditions which would 
otherwise be required by this subpart; 
or 

(Z) Affects the validity of any con
tract entered into between a qualify
ing facility and an electric utility for 
any purchase. 

Il 292.302 Availability of electric utility 
system cost d'lta. 

(a) ApplicabUity. O} Except as pro
vided in paragraph (a}(2) of this "ec· 
tion, paragraph (b) applies to each 
electric utility, in any calendar year. if 
the total sales of electric energy by 
such utility for purposes other than 
resale exceeded 500 million kilowatt
hours during any calendar year begin
ning after December 31, 1975, and 
before the immediately preceding cal
endar year. 

(Z) Each utility having total sales of 
electric energy for purposes othN 
than resale of less than one billion 
kilowatt· hours during any calendar 
year beginning after December 31. 
1975, and before the immediately pre· 
ceding year. shall not be subject to the 
prOVisions of this section until June 
30, 1982. 

(b) General rIlle. To make a\'ailabJe 
data from \\!hich avoided costs may be 
derived, not later than November 1, 
1980. June 30, 1982, and not less often 
t han every two years thereafter, each 
regulated electrIC utility described in 
paragraph (a} of thi;; section shall pro
vide to its State regulatory authority, 
and shall maintain for public inspec
tion, and each nonregulated electric 
utility described in paragraph (al of 

this section shall m::ltntain for pub:ic 
inspection. tile [oiiowln!-: data: 

\ 1) The esumated :1\ ()1(1pd ('0:;( on 
the elenric IltjlIty':, system. ::otely 
with respect to the t'ner~\' component. 
for \'ariOllS len'ls d purct1ases from 
qualifying faCIlities, Such ;.'\,('ls at 
purchases shall be scated In blocks of 
not mOrl: than 100 megawatts for sys
tems with peak demand of 1000 
megawatts or more. and in blocks 
equimlent to not more than 10 per
cent of the srstem p('ak demand for 
systems of less than 1000 meltawatts. 
The a\'oided costs shall be stated on a 
cents per kIlowatt-hour basis. during 
daily and seasonai ppak and oft,peak 
periods. by year. tor the current calen
dar Yt'ar and each of the next 5 ypars; 

(2) The l'lectric utIlity's plan ior the 
addition of capaeny by amount and 
type, for Pllrchases of firm energy and 
capacity, and for capacity retirements 
for eacil yea'!: dUring the slIcceptiing 10 
years; and 

(3) The t'::itlmat ed capacity costs at 
completIon of the planned capacit).' ad
ditions and planned capaCity firm pur· 
chases. on tfle basis of dollars ppr kilo
watt, and the as:,ociated energy costs 
of each UnIt. expressed In cents per 
kilowatt hour. These cost" shall be ex
pressed in terms of mdi\'idllal generat
ing units and oi individual planned 
firm purchases, 

(c) Specwl rule Jor small electric 
utilities. '1) Each electric utility 
(other than any electriC utility to 
which paragraph (bl of this section ap
plies) shall, upon request: 

iil PrOVide comparable data to that 
reqUired under paragraph (b) of this 
sectIOn to enable qualifying facilities 
to pstlmate the electric utility's avoid
ed costs for periods described in para
graph (b) of this section; or 

(ii) With regard to an electric utility 
which is legally obligated to obtain all 
its requirements for electric energy 
and capacity from another electric 
utility. provide the data of its supply
ing utility and the rates at \\ hich it 
currently purchases sucil energy and 
capacity. 

(2) If any such electric utllity [;tits to 
provide such information on request, 
the qt:alifying facility may a~ply to 
the State rpi!,ulatory authority (which 
has ratemaking authOrity over the 
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§ 292.303 Title 1 a-Conservotion of Power, Water Resources 

electric utility) or the Commission for 
an order requiring that the informa· 
tion be provided. 

(d) SubstituUon of alternative 
method. (1) After public notice in the 
area served by the electric utility. and 
after opportunity for public comment, 
any State regulatory authority may 
require (with respect to any electric 
utility over which it has ratemaking 
authority), or any non·regulated riec· 
tric utility may provide, data different 
than those which are otherwise reo 
quired by this section if it determines 
that avoided costs can be derived from 
such data. 

(2) Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori· 
ty) or nonregulated utility which reo 
quires such different data shall notify 
the Commission within 30 days of 
making such determination. 

(e) State Review. (1) Any data sub· 
mitted by an electric utility under this 
section shall be subject to review by 
the State regulatory authority which 
has rate making authority over such 
electric utility. 

(2) In any such review. the electric 
utility has the burden of coming for· 
ward with justification for its data. 

[45 FR 12234. Feb. 25. 1980: 45 F'R 24126. 
Apr. 9. 1980] 

§ 292.303 Electric utility obligations under 
this subpart. 

(al Obligation to purchase from 
qualifying facilities. Each electric util· 
ity shall purchase. in accordance with 
§ 292.304, any energy and capacity 
which is made available from a quali· 
fying facility: 

(1) Directly to the electric utility; or 
(2) Indirectly to the electric utility 

in accordance with paragraph (d) of 
this section. 

(b) Obligation to sell to qualifying 
facilities. Each electric utility shall 
sell to any qualifying facility. in ac· 
cordance with § 292.305. any energy 
and capacity requested by the qualify· 
ing facility. 

(cl Obligation to interconnect. (1) 
Subject to paragraph (c)(2) of this sec· 
tion, any electric utility shall make 
such interconnections with any quali· 
fying facility as may be necessary to 
accomplish purchases or sales under 

this subpart. The obligatIOn to pay for 
any interconnection costs shall be dE" 
termined in accordance With § 292.306. 

(2) No electric utility is required to 
interconnect with any qualifying fa· 
cility if. soiely br reason of purchases 
or sales over the Interconnection. the 
electric utility would bE'come subject 
to regulation as a public utility undf'r 
Part 11 of the Ff'derai Powf'r Act. 

(d) TransmlsSlOn to other electric 
utilities. If 3. qualifying facility agrf'CS, 
an electric utility which would other· 
wise be obligated to purchase energy 
or capacity from such qualifying facili· 
ty may transmit the energy or eapac· 
ity to any other electnc uillity. Any 
electric utllity to which such energy or 
capacity is transmuted ;:;hall purchase 
sllch energy or capacity under this 
subpart a.s if the quall1Yll1g facility 
were supplying energy or capacity di· 
rectlv to such plectnc utiiity. Ttl' rate 
for purchase by 111(' picctnc mility to 
which sl.lch energy is transmitted shall 
be adjusted llP or down to reflect line 
losses pursuant to ~ 292.304( t')i 4) and 
;.;hall not include any charges for 
transmission 

(e) Pa. mild operation.. Each electric 
utility shall offer to operate in parallel 
With a qualifying facility. pronded 
that the qua!l1:nng facility complies 
with any applicable standards estab· 
lished in accordance with § 292.308. 

§ 292.30-1 Rates for purehases. 

(a) Rates for purchases. (ll Rates for 
purchases shall: 

0) Be just and reasonable to the 
electric consumer of the electric utility 
and in the public interest; and 

OJ) !'-l'ot diSCriminate against qualify· 
ing cogeneration and small power pro
duction facilities. 

(2) Nothing in this subpart requires 
any electric utUity to pay more than 
the avoided costs for purchases. 

(b) Relationship to avoided costs. el) 
For purposes of this paragraph. "new 
capacity·' means any purchase from 
capacity of a qualifying facility. can· 
struction of which was commenced all 
or after November 9. 1978. 

(2) Subject to paragraph (b)(3) of 
this section, a rate for purchases satis· 
fies the requirements of paragraph (a) 
of this section If the rate equals the 
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§ 292.303 Title la-Conservation of Power, Water Resources 

electric utility) or thE' Commission for 
an order requIring that the informa
tion be provided. 

(d) Substitu.tion of ailernative 
method. (l) After public notice in the 
area served by the electric utility, and 
after opportunity for public comment, 
any State regulatory authority may 
require (with respect to any electric 
utility over which it has ratemaking 
authority), or any non· regulated eiec
tric utility may provide, data different 
than those which are otherwise re
Quired by this section if it determines 
that a\'oided costs can be derived from 
such data. 

(2) Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori· 
ty) or nonregulated utility which reo 
Quires such different data shall notify 
the Commission within 30 days of 
making such determination. 

(e) State Review. (1) Any data sub
mitted by an electric utility under this 
section shall be subject to review by 
the State regulatory authority which 
has rate making authority over such 
electric utility. 

(2) In any such review, the electric 
utility has 'the burden of coming [or· 
ward with justification for its data. 

[45 FR 12234. Feb. 25. 1980; 45 FR 24126. 
Apr. 9. 1980] 

§ 292.303 Electric utility obligations under 
this subpart. 

(al Obligation to purchase from 
qualifying facilities. Each electric utll· 
ity shall purchase. in accordance with 
§ 292.304, any energy and capacity 
which is made available from a Quali
fying facility: 

(1) Directly to the electric utility; or 
(2) Indirectly to the electric utility 

in accordance with paragraph (d) of 
this section. 

(bJ Obligation to sell to qualifying 
facilities. Each electric utility shall 
sell to any Qualifying facility, in ac· 
cordance with § 292.305, any energy 
and capacity requested by the Qualify· 
ing facility. 

(cJ Obligation to interconnect. (1) 
Subject to paragraph (c)(2) of this sec· 
tion, any electric utility shall make 
such interconnections with any Quali
fying facility as may be necessary (0 

accomplish purchases or sales under 

this subpart. The obilg-aDon to pay for 
an), intf'rconnertion costs shall be d!'· 
termined m accordance WIth § 292.306, 

cn No electric utility is required to 
interconnect with any Qualifying- fa
cility if. soiely by reason of purchases 
or sail'S over the mterconnection, the 
elecl riC UI ility would b!'come stlbject 
to reguiation as a pUblic utIlity under 
Part II of the Federai Power Act. 

(d) TransmlSSWn to olher eZeclnc 
utilities. If a Qualifying facility agrees, 
an electnc utility which would other
wise be obligated to purchase energy 
or capacity from such Quallfyin,:; iaclh
ty may transmIt the energy or capac· 
ity to any other electnc uuiity, Any 
electric utility to \l,;hich such energy or 
capacity is transmitted ,,;hall purchase 
stich energy or capacIty undf'r this 
subpart as if the qualifying facility 
were supplymg <,nergy elr capacIty dt· 
[('cll", to such electriC utility. The rate 
for purcha.'St' by tlw dectnc millty to 
which S'ICI1 energy is transmitted shall 
be adjusted up or down t() rcllect line 
losses pursuant to § 292.304(p i' 4) and 
31mll not include any eilan.;es for 
transml~sion 

(e) Parallel operation. Each electric 
utilitv iihall offc'r to operate in parallel 
'.nth . a qualifymg faclLit". prOVIded 
that I he qual1fvmi; facility complles 
with ,my applicable standards estab· 
lished in accordance '.'lith § 292.308. 

!i 292.3Ui Rates for purchases. 

(a) Rales for purchases. (1) Rates for 
purchases shall: 

(1) Be just and reasonable to the 
electric consumer of the electric utility 
and in the public interest; and 

(ii) Not diSCriminate against Qualify
ing cogeneration and small power pro· 
duction facilities. 

(2) Nothing in this subpart requires 
any electric utility to pay more than 
the avoided costs for purchases. 

(b) Relationship to arotded costs. (1) 
For purposes of this paragraph, "new 
capacity" means any purchase from 
capacity of a qualifying facility, con
struction of which was commenced all 
or after NlJvember 9. 1978. 

(2) Subject to paragraph (b){3) of 
this section, a r!lte for purchases satis· 
fies the requirements of paragraph (a) 
of this sectIOn if the rate equals the 
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Chapter I-Federal Energy Regulatory Commission § 292.304 

avoided costs determined after consid· 
eration of the factors set forth in 
paragraph Ie) of this section 

(3) A rate for purchases (other than 
from new capacity) may be less than 
the avoided cost if the State regula· 
tory authority (with respect to any 
electric utility O\'er which it has rat~· 
making authority) or the nonregulat· 
ed electric utility determines that a 
lower rate is consistent with para· 
graph (a) of this section. and is suffi· 
cient to encourage cogeneration and 
small power production. 

(4) Rates for purchases from new ca· 
pacity shall be in accordance with 
paragraph (b)(2) of this section. reo 
gardless of whether the electric utility 
making such purchases is simulta
neously making sales to the qualifying 
facility. 

(5) In the case in \vhich the rates for 
purchases are based upon estimates of 
avoided costs over the specific term of 
the contract or other legally enforce· 
able obligation. the rates for such pur· 
chases do not \'iolate this subpart if 
the rates for such purchases differ 
from avoided costs at the time of deliv· 
ery. 

(c) Standard rates for purchases. (1) 

There shall be put mto effect (with reo 
spect to each electric utility) standard 
rates for parchases from qualifring 
facilities with a design capacity of 100 
kilowatts or less. 

(Z) There may be put into effect 
standard rates for purchases from 
qualifying facilities with a design ca
pacity of more than 100 kilowatts. 

(3) The standard rates for purchases 
under this paragraph: 

(i) Shall be consistent with para
graphs (a) and (e) of this section; and 

(ii) May differentiate among qualify· 
ing facilities using \'arious technol· 
ogies on the basis of the supply char· 
acteristics of the different technol· 
ogies. 

(d) purchases "as available" or pur· 
suant to a legally enforceable obliga
tion. Each qualifying facllity shall 
ha\'e the option either: 

(1) To pro,'ide energy as the qualify
ing facility determines such energy to 
be avaiiable for such purchases. in 
which case the rates for such pur· 
chasf's shall be based on the purchas-

ing utility's amided costs calculated at 
the time of delivery; or 

(Z) To provide energy or capacity 
pursuant to a legally enforceable obli· 
gation for the delivery of energy or ca· 
pacity over a specified term. in which 
case the rates for such purchases 
shall. at the option of the qualifying 
facility exercised prior to the begin
ning of the specified term. be based on 
either: 

(i) The avoided costs calculated at 
the time of delivery; or 

<iil The avoided costs calculated at 
the time the obligation is incurred, 

(e) Factors affecting rates jar pur· 
chases. In determining avoided costs. 
the following factors shall. to the 
extent practicable. be taken into ac· 
count: . 

(1) The data provided pursuant to 
§ 292.302(b). (c).or (d). including State 
review of any SUC)l data: 

(2) The availability of capacity or 
energy from a qualifying facility 
during the system daily and seasonal 
peak periods. including: 

(i) The ability of the utility to dis
patch the qualifying facility: 

(ii) The expected or demonstrated 
reliability of the qualifying facility: 

(iii) The terms of anv contract or 
other legally enforceable obligation. 
including the dUration of the obliga
tion. termination notice requirement 
and sanctions for non·compliance: 

(iv) The extent to Which scheduled 
outages of the qualifying facility can 
be usefullY coordinated with sched· 
uled outages of the utllity's facilities; 

(v) The usefulness of energy and ca· 
pacity supplied from a qualifying fa· 
cilitY during system emergencies. in· 
cluding its ability to separate its load 
from its generation: 

(vI) The individual and aggregate 
value of energy and capacity from 
qualifying facilities on the electric uti· 
lIty's system: and 

(vii) The smailer capacity inc;-e· 
ments and the shorter iead times 
available with additions of capacity 
from qualifying facilities: and 

(3) The relationship of the av,tilabil· 
ity of energy or capacitv from the 
qualifying facility as deri\'ed in para· 
graph (c)(Z) of this section. to the abil" 
ity of the electric utility to avoid costs. 
including tht: deferral of capacity ad· 
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avoided costs determined after consid
eration of the factors set forth in 
paragraph (t,l of thi~ spction 

(3) A rate for purchases (othfr than 
from new capacity) may be less than 
the a.voidpd cost if the State regula· 
tory authority (with respect to any 
electnc utility o\'er which it has rate
making authority) or the nonregulat
ed electric utility determines that a 
lower rate is consistent with para· 
graph (a) of this section. and is suffi· 
cient to encourage cogeneration and 
small power production. 

(4) Rates for purchases from new ca
pacity shall be in accordance with 
paragraph (bl(2) of this section. re
gardless of whether the electric utility 
makmg such purchases is simulta· 
neously making sales to the Qualifying 
facility. 

(5) In the case in which the rates for 
purchases are based upon estimates of 
a,'oided costs ov{'r the speclfic term of 
the contract or other legally enforce· 
able obligat:on. the rates for such pur
chases do not \'iolate this subpart if 
the rates for such purchases differ 
from a\'oided costs at the t:me of deliv
ery. 

(c) Standard rates ,lor purchases. (1) 

There shall be put into effect (with re
spect to each electric utility) standard 
rates for purchases from qualifying 
facilities with a deSIgn capacity of 100 
kilowatts or less. 

(2) There may be put into effect 
standard rates for \:urchases from 
quallfying facilities with a design ca
pacity of more than 100 kilowatts. 

(3) The standard rates for purchases 
under this paragraph: 

m Shall be consistent with para
graphs (a) and (e) of this section: and 

(ij) May dlfferentiate among Qualtfy
ing far:llities using; various technol
ogies on the basis of the supply char
acteristics of the different technol
ogies. 

(u) P1trcha~es "as at'ai/able" or pur· 
suant to a lega/il/ enforceable obli.oa
tion, Each qualifring facility shall 
have the option either: 

(1 J To provide energy as the quallf~'
ing facility determines such fOnergy to 
be availa.ble for such purchases. In 
WhlCh esse the rates for such pur
chases shall be based on the purchas-

ing utJllty's avoided costs calculated at 
the timp of delivf'r::: or 

(2) To provide enertT,Y or capacity 
pursuant to a legally pnIorceable obli
gation for the deli\'ery of encrgy or ca
pacity o\'er a specified term, in which 
case the rates for such purchases 
Shall. at the option of the Qualifying 
facility exercised prior to the begin· 
ning of the speCified term. be based on 
either: 

(iJ The avoided costs calculated at 
the time of delivery: or 

(ii) The a,'oided costs calCUlated at 
the time the obiigation is incurred. 

(el Factors a//ecting rates for pur. 
chases. In detf'rmining avoided costs. 
the following factors shall. to the 
extent practicable. be taken into ac-
count: ' 

(1) The data pro\ided pursuant to 
:i 292.302(b). (c). or \dl, mcluding State 
review of any suc'h data: 

(2) THe availability of capacity or 
energy from a Qualifying facility 
durin" the system daily and seasonal 
peak periods. including: 

(i) Thf' ability of the tltilit~· to dis· 
patch the qualifying facilit',': 

(ii 1 The expected or demonstrated 
reliability of the qualifyin'!" facility: 

(iii) The tprms of any ,'ontract or 
other IN;ally cnforrf'ablE' oblhwuon. 
including the duratIOn of the obll,T:l,. 
tion. termination notice n'quirement 
and sanctlOns for non-compliance: 

(i\') The exten t to which scheduled 
outages of the qualifying facility ran 
be usefully coordinated with SChfd
uled outages of the utllity's faeilitif's: 

(v) The usefulness of energy and ca· 
pacity supplied from a Qualifying fa
cilitr during system emergencies. in
cluding its ability to separate its load 
from its !"eneration: 

(vi) The indindual and aggregate 
,'alue of energy and capacity· from 
qualifying facilities on the electric uti· 
Illy's system; and 

(\'j i) The smailer capacity iner('
ments and the ;:horter ;cad times 
a\'l>.ilable with addillons of capacity 
irom qualifying facilltips: and 

(3) The relationship of the availabil
ity of energy or capacity from the 
quallfyir:g faciJit~' as derived in para· 
graph (el(2) of thlS 5E'ctlon. to the ab;!, 
ity of the eiectric utility to avoid costs. 
Including the ddl'rral of capacity ad· 
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ditions and the reduction of fossil fuel 
use; and 

(4) The costs or savings resulting 
from variations in line losses from 
those that would have existed in the 
absence of purchases from a qualify
ing facility. if the purchasing electric 
utility generated an equivalent 
amount of energy itself or purchased 
an equivalent amount of electric 
energy or capacity. 

(0 Periods during which purchases 
not required. (1) Any electric utility 
which gives notice pursuant to para
graph (0(2) of this section will not be 
required to purchase electric energy or 
capacity during any period during 
which, due to operational circum
stances. purchases from qualifymg 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make such pur
chases. but instead generated an 
equivalent amount of energy itself. 

(2) Any electric utility seeking to 
in voke paragraph (f)( 1) of this sectIOn 
must notify. in accordance with appli
cable State law or regulation. each af
fected qUalifying facility in time for 
the qualifying facility to cease the de
livery of energy or capacity to the 
electric utility. 

(3) Any electric utili ty which fails to 
comply with the prOVisions of para
graph (i)(2) of this section will be re
quired to pay the same rate for such 
purchase of energy or capacity as 
would be required had the period de
scribed in paragraph (O( 1) of this sec
tion not occurred. 

(4) A claim by an electric utility that 
such a period has occurred or will 
occur is subject to such verification by 
its State regulatory authority as the 
State regulatory authority determines 
necessary or appropriate. either before 
or after the occurrence. 

§ 292.305 Rates for sales. 

(a) General rules. (1) Rates for sales: 
(j) Shall be just and reasonable and 

in the public mterest: and 
(iD Shall not discriminate against 

any qualifying facility in comparison 
to rates for saies to other customers 
served by the electric utility. 

(2) Rates for sales which are based 
on accurate data and consistent sys
temwide costmg principles shall not be 

considered to discriminate against any 
qualifying facIlity to the extent that 
such rates apply to the utllity's other 
customers with similar load or other 
cost-related characteristics. 

(b) Additional Scrrtces to be Pro
vided to Quuii}ying Facilities. r 1) 
Upon request of a qualifying facility. 
each eiectflc utility shall provide: 

(0 Supplementary power: 
(ji) Back-up power; 
<iii) Maintenance power: and 
(iv) Interruptible power. 
(2) The State regulatory authority 

(with respect to any electnc mllity 
over which it ha.s ratt'maKll1g authon
ty) and the Commission \Wlth respect 
to any nonregulated electnc utility) 
may wah'c any requlr('ment of para
graph (b)(1) of this 'section jf. after 
notice m the area served by the elec
tric utility and .after opportunity for 
public comment'. the dectric utility 
demonstrates and the State reguiatory 
authoflty or the Commission. as the 
case may be. finds that compliance 
with such r('Quirement wIll: 

(i) Impair the electric utility's ability 
to render adequate ser\'lce to its cus
tomers; or 

(iD Place an undue burden on the 
t'lectric utility. 

(c) Rates jar sail'S oj back-up and 
malntenance pOlL'Cr. The rate for sales 
of back-up power or maintenance 
power: 

(1) Shall not be based upon an as~ 
sumption (unless supported by factual 
datal that forced outages or other re
ductions in electric output by all quali
fying facilities on an electric utility's 
system will occur simultaneously. or 
durIng the system peak. or both; and 

(2) Shall take into account the 
extent to which scheduled outages of 
the qualIfying facilities can be Usefully 
coordinated with scheduled outages of 
the utility's facilities. 

§ 292.306 Interconnection costs. 

(a) Obligation to pay. Each qualify
ing facility shall be obligated to pay 
any interconnection costs which the 
State regulatory authority (with re
spect to any electric utIlity over ""hich 
it has ratemaking authority) or nonre
gulated electric utility may ctssess 
against the Qualifying facility on a 
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ditions and the reduction oi fossil fuel 
use; and 

(4) The posts or savings resulting 
from variations in line losses from 
those that would have eXIsted in the 
absence of purchasel; irom a qualify
ing facility, if the pUrchasing electric 
utility genern.ted an equivalent 
amount of energy itself or purchased 
an equivalent amount of electric 
energy or capacity, 

(0 Period~ during which purchases 
not required, (1) Any electric utility 
which gives notice pursuant to para· 
graph (f}(2) of this section will not be 
required to purchase electric energy or 
capacity during any period durmg 
which. due to operational circum· 
stances. purchases from qualifying 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make suctl pur· 
chases, but instead generated an 
equivalent amount of energy itself. 

(2) Any electric utility seeking to 
invoke paragraph (f)(lJ of this sectlOn 
must notify, in accordance with appli· 
cable State law or regulation, each af
fected qualifying facility in time for 
the qualifying facility to cease the de
livery of energy or capacity to the 
electric utllity, 

(3) Any electric utility which fails to 
comply with the provisions of para· 
graph (f)(2) of this section will be re· 
quired to pay the same rate lOr I;uch 
purchase of energy or capacin' as 
would be required had the period de· 
scribed in paragraph (flU) of this sec· 
tion not occurred. 

(4) A claim by an electriC utllity that 
such a period has occurred or will 
occur is subject to such verification by 
its State regulatory authority as the 
State r€'gulatory authority determmes 
necessary or approprIate, either before 
or after the occurrence. 

Ii 292.305 Rates for sales, 
(a) General rules. (1) Rates for sales: 
(j) Sh'lll be just and reasonabie ana 

in the public interest: and 
UD Shall not discriminate against 

any qualii}'ing facility in comparison 
to rates for sales to other customers 
served by the electric utility. 

Cll Rates for sales which are based 
on accurate data and consistent sys
temv,ilde costmg principles shall not be 

considered to diSCrIminate a~ainst any 
Qualifying facllity to the extent that 
such rates apply to the utIlity's other 
customers With Similar load or Olher 
cost -re lated cl1araCterlst Irs. 

(b) Additional Scrnces lo be Pro
l'ided to Qualifying Facilities. ,I) 
Upon request of a qualifying facility, 
each electrIC utility shall pronde: 

(il Supplementary power; 
(ii) Back-up power; 
<iii) Maintenance power: and 
(iv) Interruptible power, 
(2) The State regulatory authority 

(with respect to any electrIC utility 
over whIch it hu.') ratt'maklllg authOrI
ty) and the CommiSSIOn ,wnh respect 
to any nonregulated electrIC utility) 
rna}' wain, any requlr!'ment of para
graph (b)( 1> of thIs' section if, alter 
notIce III the area :wn'ed by the elec
tric utility and ,after opportunity for 
public comment'. t he electric utiiity 
dt'monstrates and the State regulatory 
authOrIty or the CommIssion, as the 
case may be, [mds that compltance 
with such rt'quirement WIll: 

(il Impair ttl!' electrIC utility'S ability 
to rf'nder adequate sernce to its cus
tomers; or 

(iD Place an undue burden on the 
,'Iectric utIlity. 

(C) Rates jar !lllies oj back-lip end 
maintenance pOlL'cr. The r~He tor s8.les 
of back-up po.., .. er or maintenance 
power: 

(1) Shall not be based upon an as
sumption (unless supported by factual 
data) that forced outages or other re
ductions in electric output by all quali· 
fying facilities on an electric utility'S 
system will occur simultaneously, or 
during the system peak. or both; and 

(2) Shall take into account the 
extent to which scheduled outages of 
the qualifying facilities can be usefully 
coordinated with scheduled outage:; of 
the utiiity's facilities, 

§ 292.306 Interconnection costs. 

(a) Obligation to pay. Each qualify· 
ing facility shall be obligated to ;:Jay 
any interponnection costs which the 
State regulatory amhority I with re
spect to ,my electric utility over \i'hich 
it has rate making authority) or nonre
~ulated plectric Utllity may assess 
a~ainst the Qualifying facility on a 
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nondiscriminatory basis with respect 
to other customers with similar load 
characteristics. 

(b) Reimbursement of interconnec
tion costs. Each State regulatory au
thority (with respect to any electric 
utility over which it has ratemaking 
authority) and nonregulated utility 
shall determine the manner for pay
ments of interconnection costs, which 
may include reimbursement over a 
reasonable period of time. 

§ 292.307 System emergencies_ 

(a) Qual~fying facility obligation to 
provide power during system emer.Qen
cies. A Qualifying facility shall be re
Quired to provide energy or capacity to 
an electric utility during a system 
emergency only to the extent: 

(1) Provided by agreement between 
such Qualifying facility and electric 
utility; or 

(2) Ordered under section 202(c) of 
the Federal Power Act. 

(b) Discontinuance of purchases and 
sales dUring system emergenctes. 
During any system emergency. an 
electric utility may discontmue: 

(1) Purchases from a Qualifying fa
cility if such purchases would contrib
ute to such emergency: and 

(2) Sales to a Qualifying facility. pro
vided that such discontinuance is on a 
nondiscriminatory basis. 

§ 292.308 Standards for operating reliabil
ity. 

Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or nonregulated electric utility 
may establish reasonable standards to 
ensure system safety and reliability of 
interconnected operations. Such 
standards may be recommended by 
any electric utility. any Qualifying fa
cility. or any other person. If any 
State regulatory authority (with re
spect to any electric utility over which 
it has ratemaking authority) or nonre
gulated electric utility establishes such 
standards, it shall specify the need for 
such standards on the basis of system 
safety and reliability. 

Subpart D-Implementation 

AUTHORITY: PnbllC et~:jry Hpgul:ltor~' 
PolkiE's Act of 1(l7S, ,<1 ("S.C ~,;ol et ,J'Ci,. 
Energy Supply and En\"lrOnrnen(:ll Coordl
natJOn Act. l~ U,S,C ~91 et ,.'Q,. F"defal 
Power Act. 16 V.S.C. in:; ~~t ::'('0., Dt'"r:;;lrtmf>nt 
of Energy Orennlz:t[lOn An. 4~ U's,C. 7101 
f!l seq .• E.O, 1::0119, 42 PR 46267. 

SOURCE: 45 FR 12::36. F\'b. :!5, 19aO, unless 
othennse noted, 

§ 292.401 Implementation hy State rpg'ula
tory authorities and nonre£'ulated elec
tric utilities. 

(a) Slale TequlatoT"l/ a!lthonties. Not 
later than one year after these rules 
take effect. ('ach State regulatory au
thority shall. after notice and an op
portunity for public hearing. com
mence implementation of Subpart C 
(other than § 292.302 thereof). Such 
implementation may consist of the is
suance of rpgulations. an undertaking 
to resolve disputes between Qualifying 
facUities and eiectric utilities arising 
under Subpart C, or any other action 
reasonablJ,(. cieslgned to Implement 
such subpart (other than § 292.302 
thereof), 

(b) Nonrequlated electric utilities. 
Not later than one year after these 
rules take effect. each nonregulated 
electric utility shall. after notice and 
an opportul1lty fOl public hearing. 
commence implementation of Subpart 
C (other than ~ 292.302 thereof). Such 
implementation may consist of the is
suance ot regulations. an undertaking 
to comply WIth Subpart C. or any 
other action reasonably designed to 
implement such subpart (other than 
§ 292.302 thereof). 

(c) Reporting requirement. Not later 
than one year after these rules take 
effect. each State regulatory authority 
and nonreguated electric utility shall 
file with the Commission a report de
scribing the manner in which it will 
implement Subpart C (other than 
§ 292.302 thereof). 

1$ 292.402 Implementation of certain re
porting requirements. 

Any electric utility which fails to 
compiy '.\·ith the requirements of 
§ 292.302( b) shall be subject to the 
same penalties to which it may be sub-
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nondiscriminatory basis with respect 
to other customers with similar load 
characteristics. 

(b) Reimbursement of interconnec· 
tion costs. Each State regulatory au
thonty (with respect to any electric 
utility over which it has ratemaking 
authority) and non regulated utility 
shall determine the manner for pay
ments of interconnection costs. which 
may include reimbursement over a 
reasonable period of time. 

§ 292.307 System emergencies. 

(a) Qualifying facility obligation to 
provtde power durmg system emergen
cies. A qualifying facility shall be re
quired to provide energy or capacity to 
an electric utility during a system 
emergency only to the extent; 

(1) Provided by agreement betwt'en 
such qualifying facility and electric 
utility; or 

(2) Ordered under section 202(c) of 
the Federal Power Act. 

(b) Discontinuance of purchases and 
sales dUring system emergenctCs. 
During any system emergency. an 
electric utility may discontinue: 

(1) Purchases from a qualifying fa
cility if such purchases would contrib
ute to such emergency; and 

(2) Sales to a qualifying facility, pro
vided that such discontinuance is on a 
nondiscriminatory basis. 

§ 292.308 Standards for operating reliabil
ity. 

Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or non regulated electric utility 
may establish reasonable standards to 
ensure system safety and reliability of 
interconnected operations. Such 
standards may be recommended by 
any electric utility. any qualifying fa
cility. or any other person. If any 
State regulatory authority (with re
spect to any electric utility O\'er which 
it has ratemaking authority) or nonre
gulated electric utility establishes such 
standards. it shall specify the need for 
such standards on the basis of system 
saiety and reliability, 

Subpart D-Implementation 

AeTHORIT,\': P1ib!;(' ~_":;:Hy Ht"L!ulator~ 
Polki,'s Art. of 197El, iti US.c. 2'3,)1 e~ 
Energy SUI-~piy anJ E:n\-:ronr!1(:nt:li 
nation ~·\ct. 15 (J.S,C. ~91 St'Q .. Ff1d(lral 
Power . ..1,ct. 10 L'!'.S.C. I~):Z t~t ~)eq .. DI'par~n1f'r,t 
of Ent'r~y O,,,:mmlllOn Art. 4:; U.S.C. 7:01 
ct S(-q .. E.O. 1::0,)9,42 FH 46:;67. 

SOURCE: 45 FH 12'.)36, FeD, :25_ 1 gElD. unlf's.~ 
othenn:;e noted. 

!i 2!12..tO! Implem"ntation h~' State regula
LOr~' authorltie,o; and nonregulated rlec
tri{' ut i litie~. 

(a) Siale reOlliator"J authorities. Not 
later than one yrar aiter these rules 
take effect. ('ach Slate ret;ulatory au
thority shalL after notice and an op
portunity for public hparing. com
mence implementation of Subpart C 
(other than & 292.302 thereon. Such 
implementation may consist of the IS' 

suance of reg-ulations. an undertakm~ 
to resolve disputes between qualifying 
faCIlities and eiectnc utilities ariSing 
under Subpart C, or any other action 
reasonabl:.:. desl>{ned to implement 
such subpart (other than § 292.302 
t.hereof), 

(b) N07lregulated ei('etnc utiltties. 
Not later than one year aiter these 
rules take effect. each nonreg-ulated 
electric utility shall. after notice and 
an opportumty for public hearing, 
commence Implementation of Subpart 
C (other than ~ 292.302 thereof). Such 
implementation may consist of the is
suance of regulatIOns. an undertaking 
to comply With Subpart C. or any 
other action reasonably designed to 
implement such subpart (other than 
§ 292.302 thereof). 

(c) Reporting requirement. Not later 
than one year after these rules take 
effecr. each State regulatory authority 
and nonreguated electric utility shall 
file with the Commission a report de
scribing the manner in which it will 
implement Subpart C (other than 
~ 292.302 thereof). 

§ 292A02 Implementation of certain re
port ing requirements. 

Any electric utility which fails fa 
compiy with the requil'cml'nts of 
§ 292.302(b) shall be subject to the 
same penalties to which It may be sub-
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jected for failure to comply with the 
requirements of the CommisslOn's reg, 
ulations issued under section 133 of 
PURPA. 

§ 29:UO;l Waivl'rs. 

(a) State regulator:.J authority and 
non regulated electric utility u·uirers. 
Any State regulatory authority (with 
respect to any electric utility o,'er 
which it has ratcmaking authority) or 
nonregulated electric utility may, 
after public notice in the area served 
by the electric utility. apply for a 
waiver from the application of any of 
the requirements of Subpart C (other 
than § 292.302 thereof). 

(b) Commission action. The Com
mission will grant such a wavier only 
if an applicant under paragraph (a) of 
this section demonstrates that compli
ance with any of the requirements of 
Subpart C is not necessary to encour
age cogeneration and small power pro
duction and is not otherwise required 
under section 210 of PURPA. 

Subpart E-Qualification of Cogener
ation Facilities for Incremental Pric
ing Exemption 

AUTHORITY: Public Utility Re"ulatory 
Policies Act of 1978. Pub. L 95-617: :\atural 
Gas Policy Act of 1973. Pub. L. 95-621: De
partment of Energy OrgamzatIOn Act. Pub. 
L. 95-91: E.O. 1:;009. 42 FR 4.6267' Pub. L. 
96-511.94 Stat. 2812 (44 U.S.C. 3501 e: seq.). 
unless otherwise noted. 

SOURCE: 44 FR 65746. Nov. 15. 1979. unless 
otherwise noted. 

§ 292.501 Scope. 

This subpart defines qualifyi:1g co
generation facilities for the sale pur
pose of establishing an interim exemp
tion from incremental pricing under 
the Natural Gas Policy Act of 1978. 

~ 292.502 Qualifyinl\ requirements fur co
generation facilities. 

(a) De/inition oj qualifying cogener
ation facility. For purposes of Title II 
of the Natural Gas Policy Act of 1978 
(NGPA), and Subpart B of Part 282 of 
the Commission's rules. the term 
"qualifying cogeneration facility" 
means a cogeneration facUity which: 

\ 1" \Vas in existence on November 1. 
1979; 

(2) Used :1atural gas as a fuel on or 
prior to that date; 

\ 3! Produces electric energy and an
other form of useful energy (such as 
heat or steam). used for industrial. 
commercial. heating or coolin}! pur
poses. through the sequential use of 
energy; and 

(4) Meets the efficiency standards 
set forth in this section. . 

(b) Dejinitions. For purposes of this 
subpart: 

(1) "Cogeneration facility" means 
equipment used to produce electric 
energy and another form of useful 
energy (such as heat or steam). llsed 
for industrial. commercial heating or 
cooling purposes. through the sequen
tial use of energy; 

(2) "Useful thermal energy output" 
of a cogeneration facility means the 
heat made avallable for use in an in
dustnul process or for use as space or 
water heating;. 

(3) "Useful power output" of a co
scneratlOn faCIlity means the electri
calor mechanical energy made a,'alla
ble for use. exclusi,'e of any used 
solely in the power production process; 

(4) "Total energy input" means the 
total energy of ail forms supplIed from 
externai sources to the cogeneration 
facility. In thp case of energy in the 
form of fOSSil fuel. t he energy input is 
to be measured by the lower heating 
':alue of such fuel: 

(5) "\Vorkmg- fluid energy input" to 
a cogeneration faCIlity means the 
enthalpy of steam leaving a boiler 
minus that of the feed water. when 
the steam is subsequently used in a 
topping cycle: 

(6) "O',erall energy efficiency" 
means the ratio of the sum of all 
usefu; thermal and po,-\;er Olltputs to 
the total energy input ot the cogenera
tion facllity. measured by means of 
actual data or estimates. Any energy 
used exclUSIvely in the thermal proc
ess of a toppmg-cycle (sllPplementarv 
firing) facility shall not be induded as 
energy output or energy input for the 
purpose of determining the cogenera
tion facility's overall energ-y efficiency; 

(7; .. Internal energy efficiency" 
means t he ratio vf t he sum of all 
useful therm:J.l and powpr outputs !O 

the working fluid enen:y inpur. meas
ured by means of actual data or (,SD-
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§ 292.403 Title la-Conservation of Power, Water Resources 

jected for failure to comply '.\·ieh the 
requirements of the CommisslOn's reI!:' 
ulations issued under section 133 of 
PURPA. 

§ 292.103 Waivers. 

(a) State regulatory authority and 
nonrl'g111ated electric utility u·ai~·ers. 
Any State regulatory authority (with 
respec[ to any electric utilit,· over 
which it has ratemaking authority) or 
nonregulated electric utility may, 
after public notice in the area sen'ed 
by the electric utility, apply for a 
waiver from the application of any of 
the requirements of Subpart C (other 
than § 292.302 thereof), 

(b) Commission action. The Com
mission will grant such a wavier only 
if an applicant Ilnder paragraph (a) oi 
this section demonstrates that compli
ance with any of the requirements of 
Subpart C is not necessary to encour
age cogeneration and small power pro
duction and is not otherwise required 
under section 210 of PURP A. 

Subpart E-Qualification of Cogener
ation Facilities for Incremental Pric
ing Exemption 

AUTHORITY: Public Ctility Rezulatory 
Policies Act of 1978. Pub. L. 95-617: ~~turai 
Gas Policy Act of 1978. Pub. L. 95-621: De· 
partment of Energy Orgamzatlon Act, P'Jb. 
L. 95-91: E.O. I~009. 42 FH -\6267: P'.!b. L. 
96-511.94 Stat. 2812 (44 U.S.C. 3501 et seq.), 
unless otherwise noted. 

SOURCE: 44 FR 65746. Nov. 15. 1979. unless 
otherwise noted. 

§ 292.;;[)] Scope. 

This subpart defines qualifyi:1g co· 
generation facilitics for :he sole pur
pose of establishing an interim exemp
tion from incremen tal pricing under 
the Natural Gas Policy Act of 1978. 

!i 292.502 Qualifvinl\' requirement~ for ('0-

generation facilities. 

(a) Definition of qualifying coqener
alion facility. For purposes of TItle II 
of the Natural Gas Policy Act of 1978 
(NGPA), and Subpart B oi Part 282 of 
the Commission's rules, the term 
"qualifying cogeneration facility" 
means a cogeneration faciiity which: 

( l' \Vas in existence on NO\'ember 1. 
1979; 

(:2) rsed natural gas as a fuel on or 
prior to tl1at date: 

(3) Produces electric pnen:;y and an
other form of useful energ-y (such as 
[wat or steam), used for industrial, 
commercial. heating or cooling pur
poses, throug-h the sequential use of 
energy; and 

(4 l Meets the efficiency standards 
set forth in this section. 

(bl DejinitlOl1s. For purposes of this 
subpart: 

(1) "Cogeneration facilit.v" means 
equipmen t used to produce electric 
energy and another form of useful 
energy (such a..<; heat or steam), llsed 
for industrial. commercial heating or 
cooling purposes. through the sequen
tial use of energy; 

(2) "Uspful thermal enen!y output" 
of a cogeneration facility means the 
heat made available for use in an in
dustrial process or for use as space or 
'.\-ater heating; 

(3) "Useful power outp'ut" of a co
generatIOn faCility means the electri· 
calor mechanical energy made a\'aIla
bte for use. exclusive of any used 
solely in the power production process; 

(4) -'Total l,nergy input" means the 
total energy of all formo: supplied from 
externai sources to the co"enpration 
12.ciHt,'. In t he case of cncrgy in the 
form of fossil fuel. the energy input i:-; 
to be measured by the lower heating 
value of such fuel: 

(5) "Working- fluid pnergy input" to 
a cogeneration facility means the 
enthalpy of s[eam leaYing a boiler 
minus that of the feed water, when 
the steam is subsequently used in a 
topping cyeip; 

(6) "O,'erall energy efficiency" 
means the ratio of the snm of all 
useful thermal and po\\er outputs to 
the total energy input of the cogenera
tion fac:lity, measured by means of 
actual data or estimates. Any energy 
used exclUSIvely in the thermal proc
ess oj a tOPPIng-cycle (supplementary 
firing) facility shall not be i:1ciuded as 
energy output or enerr,y inpue for [he 
purpose of decermining 1 he cogenera
tion facility's O\'erall energy efficiency: 

(7) "Internal energy efiiciency" 
means the ratio ,~f the sum of all 
useiul :hermal :md ;lowcr outputs [0 

the working fluid eneff~Y input, meas
ured by means of actual data or esti-
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Chapter I-Federal Energy Regulatory Commission § 292.601 

mates. Any energy used exclusively in 
the thermal process of a topping-cycle 
lsupplementary firing) facility shall 
not be included a..<; energy output or 
energy input for the purpose of deter
mining the cogeneration facility's in
ternal energy efficiency; 

(B) A "topping-cycle cogeneration fa
cility" means a cogeneration facility in 
which the energy input to the facility 
is first used to produce power, and the 
waste heat from power production is 
then used to provide useful heat: 

(9) A "bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful heat
ing process. and the residual heat 
emerging from the process is used 
then for power production; and 

(10) "Supplementary firing" means 
natural gas used only in the thermal 
process of a topping-cycle cogenera
tion facility. or only in the electric 
benerating process of a bottoming
cycle cogeneration facility. 

(C) Ejficiency standards for toppmg
cycle facilities. For topping-cycle co
generation facilities using natural gas. 
with or without any other fuels. the 
following efficiency standard applies: 

(I) The facility's overall energy effi
ciency must be not less than 0.55, or 

(2) The internal energy efficiency of 
the facility must be not less than 0.70. 

(d) Efficiency standards for bottom
ing-cycle factlities. For bottoming
cycle cogeneration facilities. there is 
no efficiency standard for qualifica
tion. 

(e) Eligibility. In order to obtain 
qualifying status under the interim 
rule. a cogeneration tacility must: 

(1) Have been in existence on No
vember 1. 1979. and 

(2) Have used natural gas as an 
energy input on or prior to November 
1. 1979. 

(f) Waiver. The Commission may 
waive any of the provisions of this sub
part if it determines that such waiver 
is neccessary to encourage cogenera
tion. 

(g) Limitations of benefits of interim 
qualification. Obtaining qualifying 
status for purpose of this interim rule 
does not: 

(1) Constitute qualifying status for 
purposes of section 210 uf the Public 

"CtilitJ,' Relfulatory Pclicil's Act of 197B 
(PDRPA). or 

(2) Assure that a facility will be a 
qual!fying facility under the Commis
sion's finai rules ImplE'menting section 
201 of P"cRP_\ or Title II of the 
NGPA. 

§ 292.;")0:1 Procedures for ohtainlng quali
f)ingo status. 

(al In order to be a qualifying facili
ty for purposes of exemption from in
cremental pricing. a facUlty must meet 
the standards sN forth in ~ 292.502 . 

(b) If a cogE'neratlOn facility meets 
the standards set forth in 292.502. 
the owner or operator of facility 
may file an executed exemption affi
da\'it that the facility is a qualifying 
cogeneration facility. pursuant to the 
procedures set forth in ~ 282.204 of the 
Commlsslon's rules_ 

Subpart F-Exemption of Qualifying 
Small Power Production Facilities 
and Cogeneration facilities from 
Certain FedellOl and State Laws 
and Regulation's 

§ 292.601 Exemption to qualih'ing facili
ties from the Federal Power ,\eL 

(a) Apphcability. This section ap
plies to qualifying facilities. other 
than those described ll1 paragraph (b) 
of this section. 

(b) Exclusion. This section does not 
apply to a qualifying small power pro
duction facility with a POWN produc
tion capacity which exceeds 30 
megawatts. if such f:lcility uses any 
primary energy source other than geo
thermal resources. 

(c) General rule. Any qualifying fa
cility described in paragraph (a) of 
this section shall be exempt from all 
sections of the Federal Power Act, 
except: 

(1) Section I-1B, and 21-30: 
(2) Sections 202(c). 210. 211. and 212; 
(3) Sections 305(c); and 
(4) Any necpssary enforcement pro

vision of Part III With regard to the 
sections listed in paragraphs (c)(I). (2) 
and (3) of this section. 

(Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (980) Publlc Utility Regulatory 
Policies Act of ~9'iB. ~ti U,S.C. ~()Ol. e1 st'q .. 
Em'TlO' Supply and En\,lr.:mmental Coordj-
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Chapter I-Federal Energy Regulatory Commission ~ 292.601 

mates. Any energy used exclusively in 
I he thermal process of a topping-cycle 
lsupplementary firing) facility shall 
not be included a.s energy output or 
energy input for the purpose of deter
mining the cogeneration facility's in
ternal energy efficiency; 

(8) A "topping-cycle cogeneration fa
cility" means a cogeneration facility in 
which the energy input to the facility 
is first used to produce power. and the 
waste heat from power production is 
then used to provide useful heat: 

(9) A "bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful heat
ing process. and the residual heat 
emerging from the process is used 
then for power production; and 

(10) "Supplementary firing" means 
natural gas used only Tn the thermal 
process of a topping-cycle cogenera
tion facility. or only in the electric 
:;enerating process of a bottoming
cycle cogeneration facility. 

(c) Efficiency standards for topptng
cycle facilities. For topping-cycle co
generation facilities using natural gas. 
with or without any other fuels. the 
following efficiency standard applies; 

(ll The facility's overall energy effi
ciency must be not less than 0.55, or 

(2) The internal energy efficiency of 
the facility must be not less than 0.70. 

(d) Efficiency standards for bottom
ing-cycle factlities. For bottoming
cycle cogeneration facilities. there is 
no efficiency standard for qualifica
tion. 

(e) Eligibility. In order to obtain 
qualifying status under the interim 
rule, a cogeneration facility must: 

(1) Have been in existence on No
vember 1. 1979. and 

(2) Have used natural gas as an 
energy input on or prior to November 
1. 1979. 

(0 Waiver. The Commission may 
waive any of the provisions of this sub
part if it determines that such waiver 
is neccessary to encourage cogenera
tion. 

(g) Limitations of benefits of intenm 
qualification. Obtaining qualifying 
status for purpose of thiS Tnterim rule 
does not: 

(1) Constitute qualifying status for 
purposes of section 210 uf the Public 

Utility Re§"ulatory PoliCH'S Act oi 1978 
(PURPA). or 

(2) Assure tlIat a facility lA'ill be a 
qualifying facility ur.der the Commls
sion's final r~lles ImplementIng section 
201 of PURP_\ or Title II of the 
NGPA. 

§ :!92.,'iO:J Pro('edure~ for ohtaining quali
fying status. 

(a) In order to be a qualifying facili
ty for purposes of exemption from in
cremental pricing. a faCIlIty must meet 
the standards set forth in ~ 292.502. 

(b) If a cogeneratIon facility meets 
the standards set forth in § 292.502, 
the owner or operator of the facility 
may file an executed exemption affi
davit that the facility is a qualifying 
cogeneration facility. pursuant to the 
procedures set forth in ~ 282.204 of the 
Commlssion's rules. 

SUbpart F-Exemption of Qualifying 
Small Power Production facilities 
and Cogeneration facilities from 
Certain FedeN:lI and State Laws 
and Regulation-s 

OJ 292.601 Exemption \0 qualifving facili
ties from the Federal Power .\ct. 

(a) Appl1cabllity. This section ap
plies to qualifYing faC'ilities. other 
than those deSCrIbed in pamgraph (b) 
of this section. 

(b) ExcluSlOTl. This section does not 
apply to a Quailfying small power pro
duction facility \l,lth a power produc
tion capacity which exceeds 30 
megawatts. if such f~tcility uses any 
primary energy source other than geo
thermal resources. 

(c) General role. Any qualifying fa
cility described in paragraph (a) of 
this section shall be exempt from all 
sections of the Federal Power Act, 
except: 

(1) Section 1-18, and 21-30: 
(2) Sections 202(c). 210. 211. and 212: 
(3) Sections 305(c): and 
(4) Any necessary enforcement pro

vision of Part III With regard to the 
sections listed in paragraphs (c)(1). (2) 

and (3) of this section. 

(Energy Security Ac~. Pub. L. 96-294. 94 
Stat, 611 (1980) Publlc Utility Regulatory 
Policies Act of 1978. 16 [;,S_C. ~GOl. cl ,;eq .. 
Energy Supply and EnnrJnmental Coordi-
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nation Act. 15 U.S.C. 791. seq .. Federal 
Power A('L :-':-.S anlpndi!d. 16 U.S.C. 792 seq., 
Department of EIWrgy Orp:al1lZatlOn Act. 42 
U.S.c, 7101. seq.: E.O. 1~009. 42 FR 46267) 
[Order 135. 46 PR 1~:l32. ~lar. 30.1981] 

§ 292.602 Exemption 10 {IUalifying faeili
ties from Ihl' Public Clilily Holding 
Company ~\('t and cerlain Siall' law 
and regulation. 

(al Applicability. This section ap
plies to any Qualify-ing facility de
scribed in § 292.601(a). and to any 
qualifying small power production fa
cility with a power production capac
ity over 30 megawatts if such facliltv 
produces electric energy solely by the 
use of biomass as a primary energy 
source. 

(b) Exemption from the Public Util
ity Holding Company Act 0( 1935. A 
qualifying facility described in para
graph (a) of this section or a utilitv 
geothermal smail power production ri
cility shall not be considered to be an 
"electric utility company" as defined 
in section 2(a)(3) of the Public Utilit\, 
Holding Company Act of 1935. 15 
U.S.C.79b(a)(3). 

(c) ExemptIOn from certam State 
law and regulation. (1) Any quaiifymg 
facility shall be exempted {f>){cept as 
provided in paragraph (c)(2ll of thIs 
section from State law or regulation 
respecting: 

(iJ The rates of electric utilities: and 
(iil The financial and organizational 

regulation of electric utIlities. 
(2) A Qualify:ng facility rna\' not be 

exempted from State la~' and regula
tion implementing Subpart C, 

(3) Upon request of a State regula
tory authority or nonregu]ated electrlc 
utility, the Commission may consider 
a iimitation on the exemptions speci
fied in paragraph (c)( lJ of this section, 

(4) Upon request of any person. the 
Commission may determme whether a 
qualifying faciiity is exempt from a 
particular State law or regulation, 

(EilNgy Secunty Act. Pub. L, 96-294. 94 
Stat. 611 (1980) Public Utility Regulatory 
Policies Act of HJ78. 16 U.S,C. 2601. c! seq .. 
Energy Supply and Ennronmental Ceord!
nation Act. 15 U.S.C .• 91. I'! seq .. Federal 
Power Act. as amended. 16 U.S.C. 7(12 el seq .. 
Department of Energr Orgalllzation Act. 42 
U,S.C. ,101. et seq.; E.O. 12009.42 FR 46267) 

[45 PR 12237. Feb. 25. 1980, as amended by 
Order 135. 46 FR 19232. Mar. 30. 1981] 

PART 294-INTERIM PROCEDURES 
fOR SHORTAGES Of ElECTRIC 
ENERGY AND CAPACITY UNDER 
SECTION 206 Of THE PUBLIC UTIL
ITY REGULATORY POLICIES ACT 
Of 1978 

§ 291.101 Shortai;l's of clcdric energ')' and 
capacil~·. 

(al Definition of snortaaes oj electric 
energy and capaczty. For purposes of 
this section. the term "anticipated 
shortages of electric or energy" means: 

(1) Any situation anticipated to 
occur prior to April 30. 1983. in which 
the generat1l1g and bulk purchased 
power capability of a public utility will 
not be sufficient to meet Its anticipat
ed demand plus appropriate reserve 
margms and thIS shortage ');ould 
affect the utility's capability adE'quate
Iy to supply E'lectrlc sen'lces to its firm 
power wholesale customer.:;: or 

(2) Any situation antIcIpated to 
occur prior t.o April au. 1983. 111 which 
t he energy stlPply capability of a 
public utility f.C;.not sufficlf:'I1t to meet 
its customers' energy reqUIrements 
and [hIS shortage ' .. ;ould affect the uti
lity's capabIlity adequately to supply 
electric services to its firm power 
wholesale customers. 

i b) AccornmodailOn oj snortalles. (1) 

Each public utility now sen'ing firm 
power wholesale customers. shall. by 
July 23. 1979. suomlt a bnef statement 
indicating how it would accommodate 
any shortages of electric energy or ea
paclty arfecting its firm power whole
sale customers. if such shortages were 
to occur prior to September 30. 197~, 

2) This statement shall: 
til Describe how the utility would 

assure that direct and indirect custom
ers are treated without undue preju
dice or disadvantage; and 

Iii) It shall also identify any agree
ment, law, or regulation which might 
impair the utility's ability to accom
modate such a shortage. 

(3) Each utility shall file a copy of 
its statement with any appropriate 
State regulatory agency and all firm 
power wholesale customers. 

(.f) If prior to Apnl 3U. 1983. a plan 
for accommodating any shortages of 
eiectrlc energy or capacity affecting its 
firm power wholesale customers as de-
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nation Act. 15 l:.S.C. ,91. ,'r .'cq .. Federal 
Power Act, a.s tll';lt~r:lj('li. 16 C .S.C. 1~2 r"t seq .. 
Departtr..ent of Energy On:-anlZatlon .-\ct. 42 
U.S.C. 7101. r! seq.: E.O. 1~1109. 42 FR 46~6,) 
[Order 135. ~6 FR 19232. ~1ar. 30. 1981] 

§ 292.1i02 Exemption to qualifyinl!: fadli
tie" from thl' Public l'tilit\' Holding
Company Act and certain '~tatl' law 
and regu lalion. 

(a) Applicabilit1J. This section ap
plies to any qualifying facility de
scribed in § 292.601(a). and [Q any 
qualifying small power production fa
cility with a power production capac
ity over 30 megawatts if such facilitv 
produces electric energy soleiy br the 
use of biomass a..'i a primary energy 
source. 

(b) Exemption from the Public Util
ity Holding Company Act of 1935. A 
qualifying facility descrIbed in p:tra
graph (a) of this section or a uulitv 
geothermal small power production r;'
cility shall not be considered [Q be :tIl 
"electric utility company" :lS defined 
in section 2(a)(31 of the Public Ctilitv 
Holding Company Act of 19:55. 15 
U.S.C.79b(a)(31. 

(c) Exemptwn from certaw State 
law and regulation. (1) Any quaiifying 
facility shall be exempted (except as 
provided in paragraph (c)(2)) of tl~IS 

section from State law or regulation 
respecting: 

(i) The rates of electric utilities: and 
(ii) The financial ;md or~anizational 

regulation of electric utlliU'es. 
(2) A qualifying- facility may not be 

exempted from State law and regula
tion implementing Subpart C. 

(3) Upon request of a State regula
tory authority or nonregulated electrIc 
utility, the CommissIOn may consider 
a limitation on the exemptions speci
fied in paragraph (c)(ll of this section. 

(4) Upon request of any person. the 
Commission ma~,. determme whether a 
qualifying facility is exempt from a 
particular State law or regulation. 

(Eilergy Security Act. Pub. L. 96-294. 94 
Stat. 611 \ 1980) Public Utility Regulatory 
Policies Act of 1978. 16 U.S.C. 2601. c! seq .. 
Energy Supply and Environmental Coordi
nation Act. 15 a.s.c. ,91. c! seq .. Federal 
Power Act. as ar.1ended. 16 L.S.C. 792 c{ seq .. 
Department of Energy OrgamzatlOn Act. 42 
a.s.c. ,10 1. et seq.: E.O. 12009. 42 FR 46267) 

[45 FR 12237. Feb. 25. 1980. as amended by 
Order 135. 46 FR 19232. Mar. 30. 1981J 

PART 294-INTERIM' PROCEDURES 
FOR SHORTAGES OF ELECTRIC 
ENERGY AND CAPACITY UNDER 
SECTION 206 OF THE PUBLIC UTIL
ITY REGULATORY POLICIES ACT 
OF 1978 

§ 291.101 Shorl31(es of electric enHgy and 
capaci[~·. 

(a) De;inition Of shortaaes of eicctric 
energy and capaczty. For purposes of 
this section. the term "anticipated 
shortages of electric or energy" me:tns: 

(1) Any situation anticip:tted to 
occur prior to April 30. 1983. in which 
the generating and bulk purcha..'ied 
power capability of a public lltilit,' will 
not be sufficient [Q meet ItS antiCipat
ed demand plus appropnate reserve 
margms and this shortage would 
affect the utiiity's capabilitv :tdequate
Iy to supply electnc ,;en'lces to Its firm 
power wholesale customer:,: or 

(2) Any situation antICipated to 
occur prior to April 30. 1933. in which 
the pnergy supply capabilitv of a 
public utility' [S-.not sufiiclent 'to meet 
its custome'rs' ('ner~y requirements 
:lnd thiS si10rtage '.\ould :tffe'ct the uti
lity's ~apability adequately to supply 
electric service'S to its firm power 
wholesale customers. 

(b) AccommodatlOn of shorta(]cs. (1) 

Each pu blic iJulity now serving firm 
power '.\·holesale customers. shall. by 
July 23. 1979. suomlt a bnef statement 
:ndicating how it would acpommod:tte 
any shortages of electric energy or ca
pacity affectmg its firill power whole
sale customers. if such shortage'S were 
to occur pnor to September 30. 1979. 

(2) This statement shall: 
(i) Describe how the utility would 

assure t hat direct and indirect custom
ers are treated without undue preju
dice or disadvantage; and 

(li) It shall also iden tify any agree
ment, law, or regulation which might 
impair the utility'S ability to accom
modate such a shortage. 

(3) Each utility shall file a copy of 
its statement with any appropriate 
State regul:ttory agency and all firm 
power wholesale cus[Qmers. 

(4) If prtor to Apnl 30. 1983. a plan 
for ~lccommodating any shortages of 
eiectrtc energy or capacity affecting its 
firm power wholesale customers as Je-
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·enbed in the brief statement submit
:"d pursuant to paragraph (b)( 1) of 
' .. his section is modified. the utility 
:-,1tlst submit to the Commission and 
he persons described in paragraph 
b)(3) of this section within 15 days of 

lnv such modification. a supplemental 
.statement informing the Commission 
of those modifications. 

(c) Reporting requirements. Each 
;:mbJic utility shall immediately report 
~o the CommiSSion. to any State regu
latory authority and to firm power 
wholesale customers. any anticipated 
shortage of electric energy or capacity. 
The report shall include the follo\ving 
information: 

(l) The nature and projected dura
tion of the anticipated capacity or 
energy supply shortage: 

(2) A list showing all firm power 
wholesale customers affected or likely 
to be affected by the anticipated 
shortage; 

3) Procedures for accommodating 
lhe shortage. if different from those 
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aescnbed in paragraph l b) of this sec
tion: 

(4) An estimate of the effects (re
duced power and energy usage) of llse 
of these procedures upon the utllity's 
wholesale and retail customers: and 

(5) The name. title. address and tele
phone numbrr of an officer or employ
ee of the utili tv Who may be contacted 
for further information regarding the 
shortage and planned actions of the 
utility. 

(The reporting requirements contained in 
this section are not subject to OMB approv
al under section 3507 of the Paperwork Re
duction ACl. H U,S.C. 3501~3520.) 

(Public UU:Ity Regulatory Policies Act of 
1978. Pub, L. 95~617. 92 Stat. 3117: f'ederal 
Power Act. 16 U,S.C. 792 et seq,; Department 
of Energy Organization Act. 42 U.S.C. 7107 
et seq.: E.O. 12009. 42 F'R 46267; Administra
tive Procedure Act. 5 U.S.C. 553) 

[44 F'R 37502. June 27. 1979. as amendf'd at 
44 ~F'R 61954. Oct. 29. 1979; 45 F'R 23684. 
Apr. 8. 1980: 46 F'R 24551. May 1. 1981: 47 
FR 20296. May 12. 1982J 
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-enbed in [he brief statement submit
:C',j pursuant to paragraph (b)(I] of 
'liis section IS modified. the utility 
:~111St submit to the Commission and 
: '1e persons descrIbed in paragrap h 
0)(3) of this section within 15 days of 

-,n v such modification. a supplemental 
~'atement informing the Commission 
of thosp modifications. 

'c) Reporting requiremen Is. Each 
public utility shall immediately report 
to Ole Commission. to any State regu
latory authority and to firm power 
wholesale customers. any antiCipated 
shortage of electric energy or capacity_ 
The report shall include the following 
information: 

(1) The nature and projected dura
tion of the anticipated capacity or 
energy supply shortage: 

(2) A list showing all firm power 
wholesale customers affected or likely 
cO be affected by the anticipated 
shortage: 

3) Procedures for accommodating 
T.he shortage. if different from those 
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descnbed in ,;arag-raph l b) of this sec
tion: 

,..I) An estlrnatp of the effects (re
duced power and energr usage) of use 
of these procedures upon tile uulity's 
wholesale and retail customers: and 

(5) The name. title. address and tele
phone number 0 f an officer or employ
ee of the utility Who may be contacted 
for further iniormatlon regarding the 
shortage and planned actions of the 
utility. 

(The r"porting re'luiremenrs conrained in 
this secrion nre not subject to OMB approv
al under section 3507 of the Paperwork Re
duction Act. H U.S.C. 3501~3520.) 

(Public Utility RCRulatory Policies Act of 
1978. Pub. L. 95-617. 92 Stat. 3117: Federal 
Power Acr. 16 U.S.C. 792 el seq_: Department 
of Energy Organizarion Act. 42 U.S.C. 7107 
el seq_: E.O_ 12009. 42 PH 46267: Administra
tive Procedure Act. 5 U.S.C. 553) 

[44 PH 37502. June 27. 1979. as amend~d at 
44 PH 61954. Oct. 29. 1979: 45 PH 23684. 
Apr. 8. 1980: 46 PH 2455l. May 1. 1981: 47 
FR 20296. May 12. 1982J 



iNer, Water Resources 
i 

brent with filing the 
;the Commission. 
if informalion. Addi
jon required for pur
l and evaluation of the 
Iii be supplied if re
imission Staff or by the 
f' authority. . 
! utility. The applIcant 
bpy of the application 
Dr which withdrawal of 
)r exemption is sought. 
. by interesled parties. 
em may seek comments 
d parties on such appli-

! G-Enfarcement 

-rement provisions. 

o section 133ld) of 
Jerson that Violates are
his part shall be subject 

19 sanctions: 
18. Whoever \'iolates any 
his part shall be subject 
cally of not more than 
.1 \·iolation. 
'iolatwns_ Whoever will

any provision of this 
fined not more than 

h violation. 
'ion by Attorney General. 
3.ppears to the Commis
Jesignee that any individ
:ation has engaged. is en
bout to engage In acts or 
:stituting a violation of 

Commission or its desig
.est the Attorney General 
vii action to enjoin such 
iees. and upon a proper 

temporary restraining 
reliminar~' or permanent 
:1a1l be granted without 
h action. the court may 
.:1datory injunctions com
. person to comply with 
:. the violation of which IS 

this section. 
: elwn bv pn rate party. 
;t1ffering legal wrong be
:ct or practice arising out 
1n of thiS part may bring 
(or approPriate relief. in

lClion for a declaratory 
;,nt of lnJunCLlon. United 
• courts have Jurisdiction 

Chapter I-Federal Energy Regulatory Commission § 292.101 

of actions under this paragraph with
out regard to the amount in controver
sy. Nothing in this paragraph shall au
thorize any person to reCO\'er dam
ages. 

PART 292-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH 
REGARD TO SMALL POWER PRO
DUCTION AND COGENERATION 

Subpart A-Glmeral Provisions 

Sec. 
292.101 Definitions. 

Subpart B-Qualifying Cogeneration and Smoll 
Power Production Facilities 

292.201 Scope. 
292.202 Definitions. 
292.203 General requirements for Qualifi

cation. 
292.204 Criteria for qualifying small power 

production facilities. 
292.205 Criteria for qualifying cogenera

tion facilities. 
292.206 Ownership criteria. 
292.207 Procedures for obtaining Qualify

ing status. 

Subpart C-Arrangements Between Electric 
Utilities and Qualifying Cogeneration and 
Small Power Production Facilities Under Sec
tion 210 of the Public Utility Regulatory Poli
cies Act of 1978 

292.301 Scope. 
292.302 A\allabillty of electric utility 

system cost data. 
292.303 Electric utility obligations under 

this subpart. 
292.304 Rates for purchases. 
292.305 Rates for sales. 
292.306 Interconnection costs. 
292.307 System emergencies. 
292.308 Standards for operating reliability. 

Subpart D-Implementatlon 

292.401 Implementation by State regula
tory authorities and nonregulated uti;i
ties. 

292.402 Impiememation of certain rrport
mil' reQUlrements. 

292.403 \Valvers. 

Subpart E-Quolificalion of Cogeneration 
Facilities lor Incremental Pricing Exemption 

::92.501 Scope . 

Sec. 
292.502 Qualifying requirements for cogen

eration faCIlities. 
292.503 Procedures for obtaining qualify

ing status. 

Subpart f-Exemption of Qualifying Small 
Power Production facilities and Cogenera
tion Facilities From Certain Federal and State 
laws and Regulations 

292.601 Exemption to Qualifying facilities 
from the Federal Power Act. 

292.602 ExemptIOn to qualifying facilities 
from the Public Utilit;- Holding Compa
ny Act and certain State law and regula
tion. 

OMB CONTROL No. 1902-0075. (47 FR 614. 
Jan. 6. 1982) . 

SUbPc:u:t A-General Provisions 

§ 292.101 Definitions. 

(a) General rule_ Terms defined in 
the Public Utility Regulatory Policies 
Act of 1978 (PURPA) shall have the 
same meaning for purposes of this 
part as they ha\'e under PURPA. 
unless further defined in this part. 

(b) De!inil1Ons. The following defini
tions apply for purposes of this part. 

(1) "Qualifying faCility" means a co
generation facility or a small power 
production facility which is a qualify
ing facility under Subpart B of this 
part of the Commission's regulations. 

(2) "Purchase" means the purchase 
of electric energy or capacity or both 
from a qualifying facility by an elec-
tric utility. . 

(3) "Sale" means the sale of electric 
energy or capacity or both by an elec
tric utility to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which !s 
likely to result in imminent significant 
disruption of sen'ice to customers or is 
imminently likely to endanger life or 
property . 

(5) "Rate" means any price. rate. 
charge. or classification made. de
mancled. observed or received with re
spect to the sale or purchas", of elec
tric energy or capacity. or any rule. 
regulation. or practice respecting any 
such rate. charge. or classification. and 
any contract pertaining to the sale or 
purchase of electric energy or <.:apac
ity. 
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of actions under this paragraph with· 
out regard to the amount in controver· 
SY. Nothing in this paragraph shall au· 
thorize any person to recover dam· 
ages. 

PART 292-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH 
REGARD TO SMALL POWER PRO
DUCTION AND COGENERATION 

Subpart A-General Provisions 

Sec. 
292.101 Definitions. 

Subpart B-Qualifying Cogeneration and Small 
Power Production Facilities 

292.201 Scope. 
292.202 Definitions. 
292.203 General requirements for Qualifi

cation. 
292.204 Criteria for Qualifying small power 

production facilities. 
292.205 Criteria for Qualifying cogenera

tion facilities. 
292.206 Ownership criteria. 
292.207 Proced:.rres for obtaining Qualify

ing status. 

Subpart C-Arrangements Between Electric 
Utilities and Qualifying Cogeneration and 
Small Power Production Facilities Under Sec
tion 210 of the Public Utility Regulatory Poli
cies Act of 1978 

292.301 Scope. 
292.302 A\ allabillty of electric utility 

system cost data. 
292.303 Electric utility obligations under 

this subpart. 
292.304 Rates for purchases. 
292.305 Rates for sales. 
292.306 InterconnectIOn costs. 
292.307 System emergencies. 
292.308 Standards for operating reliability. 

Subpart D-Implementatlan 

292.401 Implementation by State r('~ula
tory authorities and nonregulated utili
ties. 

292.402 Impiementation of certain rt'port
Ing requIrements. 

292.403 \\'alrers. 

Subpart E-Qualificatian of Ccgeneratlan 
Facilities lor Incremental Pricing Exemption 

292.501 Scope. 

Sec. 
292.502 QualIfYIng requirements for cogen

eration facilities. 
292.503 Procedures for obtainIng Qualify

ing status. 

Subpart F-Exemptian of Qualifying Small 
Power Production Facilities and Cogenera
tion Facilities From Certain Federal and State 
Laws and Regulations 

292.601 Exemption to Qualifying facilities 
from the Federal Power Act. 

292.602 Exemptlon to Qualifying facilities 
from the Public Vtilin' Holding Compa
ny Act and certain State law and regula
tion. 

OMB CONTROL No. 1902-0075. (47 FR 614, 
Jan. 6. 1982) . 

SUbPcu:t A-General Provisions 

11 292. J(1I Definitions. 

(a) Gencral rulc_ Terms defined in 
the Pu blic Utility Regulatory Policies 
Act of 1978 (PURPA) shall have the 
same meaning for purposes of this 
part as they have under PURPA, 
unless further defined in this part. 

(b) Definitions. The following defini
tions apply for purpose's of this part. 

(1) "Qualifying facility" means a co
generation facility or a small power 
production facility which is a qualify
ing facility under Subpart B of this 
part of the Commission's regulations. 

(2) "Purchase" means the purchase 
of electric energy or capacity or both 
from a qualifying facility by an elec-
tric utility. . 

(3) "Sale" means the sale of electric 
energy or capacity or both by an elec
tric utili ty to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which!s 
likely to result in imminent significant 
disruption of service to customers or is 
imminently likely to endanger life or 
property. 

(5) "Rate" means any priC'e, rate, 
charge, or classification made, de
manded, obst'rved or received with re
spect to the sale or purchas'C' of elec
tric energy or capacity. or any rule, 
regulation, or practice respecting any 
such rate, charge, or classification, and 
any contract pertaining to the sale or 
purchase of electric energy or capac
ity. 
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§ 292.201 Title la-Conservation of Power, Water Resources 

(6) "Avoided costs" means the incre
mental costs to an electric utility of 
electric energy or capacity or both 
which. but for the purchase from the 
qualifying facility or qualifying facili
ties. such utility would generate itself 
or purchase from another source. 

(7) "Interconnection costs" means 
the reasonable costs of connection. 
switching. metering. transmission. dis
tribution. safety provisions and admin
istrative costs incurred by the electric 
utility directly related to the installa
tion and maintenance of the physical 
facilities necessary to permit intercon
nected operations with a qualifying fa
cility. to the extent such costs are in 
excess of the corresponding costs 
which the electric utility would have 
incurred if it had not engaged in inter
connected operations. but instead gen
erated an equl\'alent amount of elec
tric energy itself or purcha...'led an 
equivalent amount of electric energy 
or capacity from other sources. Inter
connection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utility. regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" means electric 
energy or capacity supplied by an elec
tric utility to replace energy ordinarily 
generated by a facility's own genera
tion equipment during an unscheduled 
outage of the facility. 

(10) "Interruptible power" means 
electric energy or capacity SUpplied by 
an electric utility subject to interrup
tion by the electric utility under speci
fied conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility during scheduled ou
tages of the qualifying facility. 

(Public Utility Regulatory Policies Act of 
1978. 16 U.S.C. 2601 .:t seq., Energy Supply 
and Environmental Coordination Act. 15 
U,S.C. 791 et seq. Federal Power Act. 16 
U.S,C. 7!J2 et seq .. Department of Energy 
Organization Act. 42 U.S,C. 7101 et seq., 
E.O, 12009.42 FR 46267) 

[45 FR 12233. Feb. 25. 1980] 

Subpart B-Qualifying Cogeneration 
and Small Power Production Facilities 

AUTHORITY; Public Utility Rf'gulatory 
Policies Act of 1978, (16 U.S.C. 2601, et seq.), 
Energy Supply and EnVironmental Coordi
nation Act. 05 U,S.C. 791 et seq.). Federal 
Power Act, as amended. (16 U.S.C. 792. et 
seq.), Department of Energy Organization 
Act, (42 U.S.C. 7101 et seq.). E.O. 12009, 42 
FR 46267, Natural Gas Policy Act of 1978, 
05 U.S.C. 3301. et seq.). unless otherwise 
noted. 

§ 292,201 Scope. 

This subpart applies to the criteria 
for and manner of becoming a qualify· 
ing small power production facility 
and a qualifying cogeneration facility 
under sections 3(17)(C) and 3(18)(Bl, 
respectively. of the Federal Power Act. 
as amend'Cd by section 201 of the 
Public Utility Regulatory Policies Act 
of 1978 (PURPAI. 

[45 FR 17972, Mar. 20, 1980J 

§ 292.202 Definitions. 

For purposes of this subpart: 
(a) "Biomass" means any organic 

material not derived from fossil fuels; 
(b) "Waste" means by· product mate

rials other than biomass; 
(c) "Cogeneration facility" means 

equipment used to produce electric 
energy and forms of useful thermal 
energy (such as heat or steam), used 
for industrial. commercial, heating, or 
cooling purposes, through the sequen
tial use of energy; 

(d) "Topping·cycle cogeneration" fa· 
cility .. means a cogeneration facility in 
Which the energy input to the facility 
is first used to produce useful power 
output, and the reject heat from 
power production is then used to pro
\'ide useful thermal energy; 

(e) "Bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful ther
mal energy process. and the reject 
h~at emerging from the process is 
then used for power production; 

(0 "Supplementary firing" means an 
energy input to the cogeneration fa
cility used only in the thermal process 
of a topping·cycle cogeneration hcili· 
ty. or only in the electric generating 
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§ 292.201 Title 18-Conservation of Power, Water Resources 

(6) "Avoided costs" means the incre
mental costs to an electric utility of 
electric energy or capacity or both 
which. but for the purchase from the 
qualifying facility or qualifying facili
ties. such utility would generate itself 
or purchase from another source. 

(7) "Interconnection costs" means 
the reasonable costs of connection. 
switching. metering. transmission. dis
tribution. safety provisions and admin
istrative costs incurred by the electric 
utility directly related to the installa
tion and maintenance of the physical 
facilities necessary to permit intercon
nected operations with a qualifying fa
cility. to the extent such costs are in 
excess of the corresponding costs 
which the electric utility would have 
incurred if it had not engaged in inter
connected operations. but instead gen
erated an equivalent amount of elec
tric energy itself or purchased an 
equivalent amount of electric energy 
or capacity from other sources. Inter
connection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utility. regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" means electric 
energy or capacity supplied by an elec
tric utility to replace energy ordinarily 
generated by a facility's own genera
tion eqUipment during an unscheduled 
outage of the facility. 

(10) "Interruptible power" means 
electric energy or capacity supplied by 
an electric utility subject to interrup
tion by the electric utility under speci
fied conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility dUring scheduled ou
tages of the qualifying facility. 

(Public Utility Regulatory Policies Act of 
1978. 16 UB.C. 2601 oCt seq .. Energy Supply 
and Environmental Coordination Act. 15 
U.S.C. 791 et seq. Federal Power Act. 16 
U.S.C. In et seq •• Departmc:1t of Energy 
Organization Act. 42 U.S.C. 7101 et seq .. 
E.O. 12009.42 FR 46267) 

[45 FR 12233. Feb. 25. 1980] 

Subpart B-Qualifying Cogeneration 
and Small Power Production Facilities 

AUTHORITY: Public Utility Rpgulatory 
Policies Act of 1978. <16 U.S.C. 2601. et seq.). 
Energy Supply and EnvIronmental Coordi
nation Act. (15 U.S.C. 791 rt seq.). Federal 
Power Act, as amendpd, (16 U.S.C. 792. et 
seq.). Department of Energy Organi7,ation 
Act. (42 U.S.C. 7101 et sl'q.). E.O. 12009,42 
FR 46267. Natural Ga.s Policy Act of 1978, 
05 U.S.C. 3301. et seq.), unless otherwise 
noted. 

§ 292,201 Scope. 

This subpart applies to the criteria 
for and manner of becoming a qualify
ing small power production facility 
and a qualifying cogeneration facility 
under sections 3(l7)(C) and 3<lS)(Bl. 
respectively. of the Federal Power Act. 
as amend~d by section 201 of the 
Public Utility Regulatory Policies Act 
of 1978 (PURPAl. 

[45 FR 17972, Mar. 20.1980] 

§ 292.202 lJelinitions. 

For purposes of this subpart: 
(a) "Biomass" means any organic 

material not derived from fossil fuels: 
(b) .. Waste" means by-product mate

rials other than bioma.ss: 
(c) "Cogeneration facility" means 

equipment USed to produce electric 
energy and forms of useful thermal 
energy (such as heat or steam). used 
for industrial. commercial. heating. or 
cooling purposes. through the sequen
tial use of energy; 

(d) "Topping-cycle cogeneration fa
cility" means a cogeneration facility in 
Which the energy input to the facility 
is first used to produce useful power 
output. and the reject heat from 
power production is then used to pro
vide useful thermal energy: 

(e) "Bottoming-cycle cogeneration 
facility" means a cogeneration facllity 
in which the energy input to the 
system is first applied to a useful ther
mal energy process. and the reject 
heat emerging from the process is 
then used for power production; 

(f) "Supplementary firing" means an 
energy input to the cogeneration fa
cility used only in the therma! process 
of a topping-cycle cogeneration hcili
ty. or only in the electric generatmg 
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Chapter I-Federal Energy Regulatory Commission S 292.204 

process of a bottoming-cycle cogenera
tion facility: 

(g) "Useful power output" of a co
generation facility means the electric 
or mechanical energy made available 
for use. exclusive of any such energy 
used in the power production process: 

(h) "Useful thermal energy output" 
of a topping-cycle cogcneration facility 
means the thermal energy made avail
able for use in any industrial or com
mercial process. or used in any heating 
or COOling application: 

(il "Total energy output" of a top
ping-cycle cogeneration facility is the 
sum of the Useful power output and 
useful thermal energy output: 

(j) "Total energy input" means the 
total energy of all forms supplled from 
external sources: 

(k) "Natural gas" means either natu
ral gas unmixed. or any mixture of 
natural gas and artificial gas: 

(I) "Oil" means crude oil. residual 
fuel oil. natural gas liquids. or any re
fined petroleum products: and 

(m) Energy input in the case of 
energy in the form of natural gas or 
oil is to be measured by the lower 
heating value of the natural gas or oil. 

(n) "Electric utility holding compa
ny" means a holding company. as de
fined in section 2(a)(7) of the Public 
Utility Holding Company Act of 1935. 
15 U.S.C. 79bta)(7) which owns one or 
more electric utilities. as defined in 
section 2(a)(3) of that Act. 15 U.S.C 
79b(a)(3). but does not include any 
holding company which is exempt by 
rule or order adopted or issued pursu
ant to sections 3(a)(3) or 3(a)(5) of the 
Public Utility Holding Company Act 
of 1935. 15 U.S.C. 79c(a)(3) or 
79cCa)(5). 

(0) "Utility geothermal small power 
production facility" means a small 
power production facility which uses 
geothermal energy as the primary 
energy resource and of which more 
than 50 percent is owned either: 

(1) By an electric utility or u~i1itics. 
electric utility holding company or 
companies. or any combination there
of. 

(2) By any company 50 percent or 
more of the outstanding \'oting securi· 
ties of which of which are direetlv or 
indirectly owned. contrOlled. or held 
with power to yote by an electric util-

ity, electric lltiiit\· hoiding company. 
or any combination t1wr('of. 

(Energy SpC'urity Act. Pub, L. 96~294, 94 
Stat. 611 (1980) Pl!bll~ Ftilitv Rcg-u;atorv 
Poticif's Act of tHiS, ltj t:,S.C. ':';GOL rt S(1q.,~ 
Energy SUPply and En\'lfOrHIH'nrai Coordi. 
nation Act. 15 '-'S.c. -,91 ;',q.. F't'deral 
Power I\Cl. ~~ arnpndpd. 16 U.S.C, ";92 ('! Sf'Q., 

Departmpnt of Ener;!,- Or,z;mlzatlon ."~t. 42 
U.S.C. 7101 ('I seq .. E.O. 120()9. 42 FR 46267) 
(45 FR 17nn. :\Iar. 2(J. 1980. as anwnd('d at 
45 PR 3:3958. May 21. 1960: 45 FR 66789. 
Oct. 3. 1980: Orctf'r :.35.16 FH. 1~1:;31. :\1ar. 
30.1981; 4tl PR 32239. June :2:2. 1981J 

§ :!!l:2.:'!o:1 (;('n~ral rt'<luirfCm('nts fur quali. 
Ii(·atiun. 

(a) Smail pOll'er productIOn facili
ties. A small pOWf'r production faC'llitv 
is a Qualifying facIlity If it: . 

(lJ .:IoIePts [lip maXImum size eritcria 
sp<'cificd in ~ :':W2.204/~_ 

(:n ;,1e('(8 the lt1<'1 \1St' Criteria :ipcei
fled in ~ 292.20·t( b 1: and 

(3) :\1cetO' t he ownership critena 
specifif'd in ~ 292.206. 

(b) Cogeneratwn facilities. (1) A co
gen2ration facilitr. mcludm::; any 
dif'sel and dual-fupl cogeneratIOn fa· 
cility. is a qualif\,ing facilit\' If It: 

(j) "'Ieets any applIcable operating 
and effkienc,' standards spl~ciflt'd in 
~ 292.20.1 (a) and 'bJ: and 

tii) Meets the ownership eritt'ria 
specified in ~ 292.206. 

(2) For purposes of qualification of a 
cogeneration facility for exemption 
from Incremental pricing. a cogenera· 
tion facility must qualify under 
§ 292.205(c)' 

(45 PR 17972. Mar. 20, 1980. as amended by 
OrdC'r ?O-E. 46 FR 33027, June 26. 19611 

!l29:!.201 Criteria for qualifying- small 
power production facilities. 

(a) Size oj Ihe !acilily-(ll Jiaximum 
sizc. The power production capacit~' of 
the facility for which qualification is 
sought. together with the capacity of 
any other facilities which use the 
same energy resource. are owned bv 
the same person. and are located at 
the same site. may not exceed 80 
megawatts. 

(2) ,"tIe/hod oj calculalion. ti) For 
purposes of tillS paragraph. facilities 
are considered to be located at the 
same site as the facility for which 
qualificatIOn is sought if they are la-
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Chapter I-Federal Energy Regulatory Commission § 292.204 

process of a bottoming-cycle cogenera
tIOn faciiity: 

(gl "Useful power output" of a co
generation facility means the electric 
or mechanical energy made :n'ailable 
for use, exclusive of any such energ-y 
used in the power production process; 

(hI "Useful thermal energy output" 
of a topping-crcle cogeneration facility 
means the thermal energy made avail
able for use in any induHrial or com
mercial process, or used in n.ny heating 
or coaling application: 

(i) "Total energy output"' of a top
ping-cycle cogeneration facility is the 
sum of the useful power output and 
uscful thermal energy output: 

(j) "Total energy input" means the 
total energy of all forms sl1pplled from 
external sources: 

(k) "Natural gas" means (',(her natu
ral gas unmixed. or any lclixture of 
natural gas and artificial gas: 

(I) "Oil" means crude oil. re;;idual 
fuel oil. natural gas liquid;;. or any re
fined petroleum products; and 

(m) Energy input in the case of 
energy in the form of natural gas or 
oil is to be measured by the "IO\n'r 
heating yalue of the natural gas or oiL 

(n) "Electric utility holding compa
ny" means a holding company. as de
fined in section 2(a)(7) of the Public 
Utility Holding Company Act of 1935, 
15 U.S.C. 79b<a)(7) which owns one or 
more electric utilities. as aefinl.'d in 
section 2( a)( 3) of that Act. 15 U .S.C 
79b(a)(3). but does not include any 
holding company which is exempt by 
rule or order adopted or issued pursu
ant to sections 3(a)(3) or 3(a)(5) of the 
Public L'tility Holding Company Act 
of 1935. 15 U.S.c. 79c(a)(3) or 
79c(a)(5). 

(0) "Utility geothermal small power 
production facility" means a small 
power proauction facility Which uses 
geothermal energy as the primary 
energy resource and of which more 
than 50 percent is owned either: 

(1) By an electric utility or uUlitics. 
electric utility holding company or 
companies. or any combinatIOn there
of. 

(2) By any companv 50 percent or 
more of the outstanding \'oting ~ecuri
ties of which of which are directlY or 
indirectly owned. controlied. or held 
with power to \'ote by an electrIC uti!-

ity. electric ul:lit.,· holding compar1Y_ 
or any combmatlOl1 lher('of, 

~En('rgy Security Act. Pt.b. L .. ;Jr3-294, 94 
Slat. till 11980) P:lbllr e,jli:\' R,'J.!ulatorv 
Polici(>s Act. of 191'0. llj {' S.C. :.!GOL t'l ,,><,(},: 

En('r~r Sapp:y :l.nd ES1'.lfur.nh'ntai C00rdl· 
"alion Act. 15 t.' S,C ';')1 ,.! .,,'q.. ::·,·ct .. ral 
Po'xer ,Act, a.'i :1Inf'ndpd, it} t· .S.C. '7:JZ j't S{·Q .• 

Department of Em'X'!!Y Or':;lll",a{Jon ,\rL 42 
U.S.C. 7tOi 0'1 seq .. E.O. 1~Ou9. 42 FR 462';7) 
[45 FR 17972, :\1a~. :W. nnw. 'L~ ampncl('d at 
45 FR 33958, :\1ay 21. 1%0: 1;; FH 156789. 
Oct. 8. 1960; Ordf'r 135,lti FR 1 92J L :-'1ar. 
30, 1981: 46 FH 32239, Junl' ~2. 19811 

~ 2!1:.!.:!Il:l (;.,neral r"'luin'ments (or quali
lkatiun. 

(a) Small palter prOducilfll1 facili
ties. A "m;tl! PO\H'r proa\l<,~:on facllity 
is a qualifying- taCIlitY If 1(: . 

(11 .\1\,pts t1w maxImum Size cri'pria 
specified in .~ 292:2041'11. \: 

i 2) :'lel'ts U;c I LI(·l ,I~e crltpria speci
fied in ~ :29:!.204( b); and 

l3) ,\1 Pets I. he ownership en t Pfia 
specif[('d in ~ 292.206. 

Ib) CogCrtCrallOtl facilitIes. (li A co
~:en~'ration facilit\·. a,c;udit~~ ,mv 
dit'sel ;tnd dual-fupl cogenaatlOn fa
cility. is a q:Jalif\'in::: irtci];t \' If It: 

Ii) ::"lee(" any apPl!cablt' opprating 
and effirienc\' st;tndards sr;l'ciiil'd m 
~ 292,20.) (al and i bJ: and 

(ii) ~,leNs the oWI1aship critaia 
specified in ~ 292.206. 

(2) For purposes of qualificatton of a 
cogeneration facility for exemption 
from incrf'mental priCing. a cogenera
tion facility must qua!if~' under 
§ 292.205(c). 

[45 FR 17972. Mar. 20, 1980. <L'i aml'nd{'d by 
Qrd{'r 70-E. 46 FIl 33027, Jllne 2B. 1981] 

ti 29:?:WI Criteria for qualif~'in~ ,;mall 
pllwer prnduction facilities. 

(a) Size oj the ja.cilily-( 1) Jla:rimll7n 
size. The power production capacity of 
the faCIlity for which qualification IS 
.sought. together with the capacity of 
any other facilities which use the 
same enerirY resourcE'. are owned by 
the same person, and arc located at 
the same site. may not exceed HO 
megawatts, 

(2) Jicthod of caIculatior1. (j) For 
purpo.')es of thiS paragraph. facilities 
are considered TO be located at the 
same "He :if; the facillty for which 
qualificat IOn iii sought if they are 10-
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§ 292.205 Title 18-Conservation of Power, Water Resources 

cated within one mile of the facility 
for which qualification is sought and. 
for hydroelectric facilities. if they use 
water from the same impoundment for 
power generation. 

liD For purposes of making the de
termination in clause W. the distance 
between facilities shall be measured 
from the electrical generating equip
ment of a facility. 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)(2) of this section, for good cause. 

(b) Fuel use. (1) (j) The primary 
energy source of the facility must be 
biomass, waste, renewable resources. 
geothermal resources. or any combina
tion thereof, and 75 percent or more 
of the total energy input must be from 
these sources. 

(li) Any primary energy source 
which, on the basis of its energy con
tent. is 50 percent or more biomass 
shall be considered biomass. 

(2) Use of oil. natural gas, and coal 
by a facility may not, in the aggregate, 
exceed 25 percent of the total energy 
input of the facility during any calen
dar year period. 

(Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (1980) Public Utility Regulatory 
Policies Act of 1978, 16 U.S.C. 2601. et seq .. 
Energy Supply and Environmental Coordi
nation Act, 15. U.S.C. 791. et seq .• Federal 

, Power Act, as amended. 16 U.S.C. 792 et seq .. 
Department of Energy Organization Act. 42 
U.S.C. 7101, et seq.; E.O. 12009,42 FR 46267) 

[45 FR 17972, Mar. 20. 1980, as amended by 
Order 135. 46 FR 19231. Mar. 30, 1981) 

II 292.205 Criteria for qualifying cogenera
tion facilities. 

(a) Operating and efficiency stand· 
ards for topping-cycle facilities-( 1) 
Operating standard. For any topping· 
cycle cogeneration facility, the useful 
thermal energy output of the facility 
must, during any calendar year period, 
be no less than 5 percent of the total 
energy output. 

(2) Efficiency standard. (i) For any 
topping-cycle cogeneration facility for 
which any of the energy input is natu· 
ral gas or oil, and the installation of 
which began on or after March 13, 
1980. the useful power output of the 
faCility plus one-half the useful ther· 
mal energy output. during any calen· 
dar year period, must: 

(A) Subject to paragraph (a)(2)(j)(B) 
of this section be no less than 42.5 per
cent of the total energy input of natu
ral gas and oil to the facility; or 

(B) If the Useful thermal energy 
output is less than 15 percent of the 
total energy output of the facility. be 
no less than 45 percent of the total 
energy input of natural gas and oil to 
the facility. 

(m For any topping-cycle cogenera
tion facility not subject to paragraph 
(a){2)(i) of this section there is no effi
ciency standard. 

(b) Ejjiciencll standards for bottom· 
ing-cycle factlities. (1) For any bot· 
taming-cycle cog-eneration facility for 
which any of the enel'gy input as sup
plementary firing is natural gas or oil. 
and the installation of which began on 
or after March ',13, 1980. the usefUl 
power output of the facility must. 
dUring any calendar year period. be no 
less th::l.ll 45 percent of the energy 
input of natural gas and oil for supple
mentary firing. 

(2) For any bottoming-cycle cogener
ation facility not covered by para
graph (b)(D of this section. there is no 
efficiency standard. 

(c) Exemption from incremental 
priCing. (1) Natural gas used in any 
topping-cycle cogeneration facility is 
eligible for an exemption from incre
mental pricing under Title II of the 
Natural Gas Policy Act of 1978 
(NGPA) and Part 282 of the Commis· 
sian's rules if: 

(j) The facility meets the operating 
and efficiency standards under para
graphs (8.)(U and (2)(0 of this section 
and is a qualifying facility under 
§ 292.203(b)( U; or 

(11) The facility is a Qualifying facili· 
ty under Subpart E of this part. 

(2) Natural gas used in any bottom
ing-cycle cogeneration facility, not 
subject to an exemption from incre· 
mental pricing under Subpart E of 
this part, is eligible for an exemption 
under Title II of the NGPA and Part 
282 of the Commission's rules to th? 
extent that reject heat emerging from 
the useful thermal energy process is 
made available for use for power pro
duction. 

(3) Nothing in this subpart affects 
any exemption provided under Sub
part E of this part. 
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§ 292.205 Title l8-Conservation of Power, Water Resources 

cated within one mile of the facility 
for which qualification is sought and. 
for hydroelectric facilities. if they use 
water from the same impoundment for 
power generation. 

(iD For purposes of making the de
termination in clause <D. the distance 
between facilities shall be measured 
from the electrical generating equip
ment of a facility. 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)(2) of this section, for good cause. 

(b) Fuel use. (1) (il The primary 
energy source of the facility must be 
biomass, waste, renewable resources. 
geothermal resources. or any combina
tion thereof. and 75 percent or more 
of the total energy input must be from 
these sources. 

(iD Any primary energy ~ource 

which, on the basis of its energy con
tent, is 50 percent or more biomass 
shall be considered biomass. 

(2) Use of oil. natural gas. and coal 
by a facility may not. in the aggregate, 
exceed 25 percent of the total energy 
input of the facility during any calen· 
dar year period. 

(Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (1980) Public Utility Regulatory 
Policies Act of 1978, 16 U.S.C. 2601. et seq .. 
Energy Supply and EnVIronmental CoordI
nation Act. IS, U.S.C. 791. et seq .. Federal 

. Power Act. as amended. 16 U.S.C. 792 et seq .. 
Department of Energy Organization Act. 42 
U.S.C. 7101. et seq.; E.O. 12009, 42 FR 46267) 

[45 FR 17972, Mar. 20. 1980, as amended by 
Order 135. 46 FR 19231. Mar. 30, 1981] 

§ 292.205 Criteria for Qualifying cogenera
tion facilities. 

(a) Operating and efficiency stand· 
ards for topping-cycle facilities-( 1) 
Operating standard. For any topping' 
cycle cogeneration facility. the useful 
thermal energy output of the facility 
must. during any calendar year period, 
be no less than 5 percent of the total 
energy output. 

(2) Efficiency standard. (j) For any 
topping-cycle cogeneration facility for 
which any of the energy input Is natu· 
ral gas or oil, and the installation of 
which began on or after March 13. 
1980. the useful power output of the 
facility plus one-half the useful ther· 
mal energy output. during any calen· 
dar year period. must: 

(A) Subject to paragraph (a)(2)(i)<B) 
of this section be no less than 42.5 per
cent of the total energy input of natu
ral gas and oil to the facility; or 

(B) If the useful thermal energy 
output is less than 15 percent of the 
total energy Olltput of the facility. be 
no less than 45 percent of the total 
energy input of natural gas and oil to 
the facility. 

(iil For any topping-cycle cogenera
tion facility not subject to paragraph 
(a)(2)(0 of this section there is no effi· 
ciency standard. 

(b) Efficiency standards faT bottom· 
ing-cycle factiittes. (1) For any bot· 
taming-cycle cogeneration facility for 
which any of the enCl'gy input as Sllp
plementary firing is natural gas or oil. 
and the installation of which began on 
or after March '.13. 1980. the useful 
power au tpu t of the facility must. 
durmg any calendar year period. be no 
less th:m 45 pprcent of the energy 
input of natural gas and oil for supple
mentary firing. 

(2) For any bottoming-cycle cogener
ation facility not covered by para· 
graph (b)<l) of this section. there is no 
efficiency standard. 

(c) Exemption from incremental 
pricinq. (1) Natural gas used in any 
topping-cycle cogeneration facility IS 

eligible for an exemption from incre
mental pricing under Title II of the 
Natural Gas Policy Act of 1978 
(NGPA) and Part 282 of the Commis
slon's rules if: 

(il The facility meets the operating 
and efficiency standards under para
graphs (a)<l) and (2)(iJ of this section 
and Is a qnalifying facility under 
§ 292.203(b)(1); or 

(ID The facillty is a Qualifying facili· 
ty under Subpart E of this part. 

(2) NatUral gas used in any bottom
ing-cycle cogeneration facility. not 
subject to an exemption from incre· 
mental pricing under Subpart E of 
this part. is eligible for an exemption 
under Title II of the NGPA and Part 
282 of the Commission's rules to the 
extent that reject heat emerging from 
the useful thermal energy process is 
made available for use for power pro
duction. 

(3) Nothing in this subpart affects 
any exemption provided under Sub
part E of this part. 
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(4) Natural gas llsed for sllppjempn
tary firing in any cogeneration faciiitv 
is not eligible under this part for ex
emption from incremental priCIng. 

(d) IVaie'er. The Commission may 
wah'e any of the requirements of para
graphs (a). (b) and (c) of this section 
upon a showing that the facility will 
produce significant energy saving~. 

[45 FR 17972, Mar. 20. 1980] 

§ 292.206 Ownership criteria. 

(a) General rule. A cogeneration fa
cility or small power production facili
ty may not be owned by a person pri
marily engaged in the generation or 
sale of electric power (other than eiec
tric power solely from cogeneration 
facilities or small power production 
facilities). 

(b) Ownership test. For purposes of 
this section. a cogeneration or small 
power production facility shall be con
sidered to be owned b~/ a person pri
marily engaged in the generation or 
sale of electric power. if more than 50 
percent of the equity interest in the 
facility is held by an electric utility or 
utilities, or by a~ electric utility h"old
ing company, or companies, or any 
combination thereof. If a wholly or 
partially owned subsidiarv of an elec
tric utility or electric ut'ility holding 
company has an ownership interest oi 
a facility, the subsidiary's ownership 
interest shall be consIdered as owner
ship by an elect!'ic utility or electric 
utility holding company. 

(c) Exceptions. For purposes of this 
section a company shall not be consid
ered to be an "electric utility" compa
ny if it: 

(1) Is a subsidiary of an electric util
ity holding company which is exempt 
by rule or order adopted or issued pur
suant to section 3(a)(3) or 3(a)(5) of 
the Public Utility Holding Company 
Act of 1935, 15 U.S.C. 79cCa)(3), 
79cCa)C5): or 

(2) Is declared not to be an electric 
utility company by rule or order of the 
Secunties and Exchange Commission 
pursuant to section 2(a)(3)(A) of the 
Public Utility Holding Company Act 
of 1935. 15 U.S.C. 79bla)(3)(A). 

[45 FR 17972. ;vlar. :!O. 1980. ,,5 arnrr:drd b\' 
Ord,'r iO--B. 45 FR 52780. Aug. 8. 1 S80; 
Order 70-D. 46 FR 11253. Fpb. 6.1981] 

q :!9:!.:!07 I'rncl'dur('s for "htainin~ Quali
fying- stalUS. 

la) Qiwli/icati071. (1) A small power 
production facIlIty or cogenl'ration fa
cliity which meets [he criteria for 
qualification set forth in ~ 292.203 is a 
quaiifYIng iacility. . 

(2) The owner or operator of any fa
cility qualifYIng llndl'r tllis paragraph 
shall furnIsh notice to tht> CommIssion 
pro\'iding the mformation set forth in 
paragraphs (b)(2) (J) throllgh (iv) of 
this section. 

(b) Optional procedllre--<l) Applica
tion for ComrnlsslOn certi,lication. 
Pursuant to tht> pronsions of this 
paragraph. the ownl'r or operator of 
the facility may file WIth this Commis
sion an applIcation for Commission 
certificatIOn that [hl' facilitv is a 
qualIfying facilIty. .. 

(2) Ge71eraf'.co71tents of app/tcation. 
The application ;<hall contain the fol
lOWIng informatIOn: 

(i) The name and address of the ao
plicant and locatIOn of the facility; . 

(ii) A brief descriPtIOn of the facIlity, 
including a statement indicating 
whether sllch facility IS a small power 
production facility or a cogeneration 
facility; 

(iii) The primary- l'nl'rgy source used 
or to be used by the faclli tv: 

(i\') The power production capacity 
of the facliity: and 

(\,) The percentage of ownership by 
any electric utility or by any electric 
utility holding company. or by any 
person owned by either. 

(3) Additional application req1lire
ments jar small power production 
faCIlities. An application bv a small 
power producer for Commis;ion certi
fication shall contain the following ad
ditional information: 

(i) The location of the facility in re
lation to any other small power pro
duction faciiities located within one 
mile of the facility, owned by the ap
plicant which use the same energy 
source; and 

(ii) Information identifying :my 
planned usage of natural gas. oil or 
coal. 

(4) Additional application require
ments for cogeneration facilitics. An 
application by a cogener~tor for Com· 
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(4) Natural gas used for supp!pmen
tary firing in anv cogeneration faciIit v 
is not eligible ui1der this part for ex
emption from incremental pricing. 

Id) Wairer. The Commission may 
waiye any of the requirements of para
graphs (al. (bl and (cl of this spctlon 
upon a showing that the facility will 
produce significant energy savings. 

[45 FR 17972, Mar. 20, 1980J 

§ 292.206 Ownership criteria. 

(a) General rule. A cogeneration fa
cility or smail power production facili· 
ty may not be owned by a person pri
marily engaged in the generation or 
sale of electric power (other than eiec
tric power solely from cogeneration 
facilities or small power production 
facilit ies l. 

(b) Ownership test. For purposes of 
this section. a cogeneration or small 
power production facility shall be con
sidered to be owned by a person pri
marily engaged in the generation or 
sale of electric power. if more than 50 
percent of the equity interest in the 
facility is held by an electric utility or 
utilities, or by an electric utility hold
ing company, or companies. or any 
combination thereoi. If a wholly or 
partially owned subsidiarv of an elec
tric utility or electric ut'ility holding 
company has an ownership interest of 
a facility, the subsidiary's ownership 
interest shall be consldered as owner
ship by an elect,ic utility or electric 
utility holding company. ' 

(c) Exceptions. For purposes of this 
section a company shall not be consid
ered to be an "electric utility" compa
ny if it: 

(1) Is a subsidiary of an electric util
ity holding company which is exempt 
by rule or order adopted or issued pur
suant to section 3(a)(3) or 3(a)(5) of 
the Public Utility Holding Company 
Act of 1935, 15 V.S.C. 79c(a)(3), 
79c(a)( 5): or 

~ 2l Is declared not to be an electric 
utility company by rule or order of the 
Securities and Exchange Commission 
pursuant to section 2(a)(3)(A) of the 
Public Utility Holding Company Act 
of 1935, 15 U.S.C. 79bla)(3)(A). 

[45 F'R 17972, .'\Iar, 20. 1980, itS ampr.dpd b\' 
Order iO-B. 45 FR 52780, Aug, 8, 19S0; 
Order 7(J·D. -16 FH 11::53, Fpb, 6, IgS1] 

§ :!9:.!.~il7 I'rrwedures for ohtainlnl:' quali
fying- "latu" 

I,a) Qualification. (1) A smail po\\,pr 
production facility or cogpllr-ration fa
CIlity which meets the criteria for 
qualification set forth in .~ :392.203 is a 
qualifYing facilit:;. 

(2) The owner or oper:nor of any fa· 
cility qualifYing- under tillS para~raph 
shall furnish notice to tile Commission 
providing the information set forth in 
para[!raphs (b}(2) (lJ through livJ of 
thiS section. 

(b) Optional proccdl1re--(lJ Applica
tion for CommlSs!On certUicalion. 
Pursuant to the pronsions of this 
paragraph. the ownt'r or operator of 
the faCility may fIle With this Commis
sIOn an applIcatIOn for Commi!Ssion 
certificatlOn tllat lilt' facility IS a 
quallfying facility. 

(2) Gcncrai'.contcnts of application. 
The appilcation $ha11 contain the fol
lowmg mformatlOn: 

(j) The name and address of the aD
plicant and locatIOn of the facility; . 

<ii) A brief deSCrIPtIOn of the facility, 
including a statempnt indicating 
whether sllch facility IS a smail power 
production facility or a cogeneration 
facility: 

(iii) The primar:", pnergy source used 
or to be lIsed by the faCIlity; 

(i\'j The power production capacity 
of the facility; and 

(\,) The percentage of ownership by 
any electric utility or by any electric 
utility holding company, or by any 
person owned by either. 

(3) Additional applicatIOn require, 
menls jor small power production 
facUities. An application by a small 
power producer for Commission certi
fication shall contain the following ad
ditional information: 

(j) The location of the ff,cility in re
lation to any other small power pro
duction faciiities located within one 
mile of the facility, owned by the ap
plicant which use the same energy 
source; and 

(Ii) Information identifying :l.ny 
planned usage of natural gas. oil or 
coaL 

(4) Additional application require
ments jor cogeneration facilities. An 
:tppiication by a cogenerator for Com-
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mission certification shall contain the 
following additional information: 

(i) A description of the cogeneration 
system. including whether the facility 
is a topping or bottoming cycle and 
sufficient information to determine 
that any applicable requirements 
under § 292.205 will be met: and 

(ii) The date installation of the fa
cility began or will begin. 

(5) Commission action. Within 90 
days of the filing of an application. 
the Commission shall issue an order 
granting or denying the application. 
tolling the time for issuance of an 
order. or setting the matter for hear
ing. Any order denying certification 
shall identify the specific require
ments which were not met. If no order 
is issued within 90 days of the filing of 
the complete application, it shall be 
deemed to have been granted. 

(6) Notice. (0 Applications for certi
fication filed under this paragraph 
shall include a copy of a notice of the 
request for certification for publica
tion in the FEDERAL REGISTER. The 
notice shall state the applicant's 
name, the date of the application. and 
a brief description of the facility for 
which qualification is sought. This de
scription shall inc! ude: 

(A) A statement indicating whether 
such facility is a small power produc
tion facility or a cogeneration facility; 

(B) The primary energy source used 
or to be used by the facility; 

(C) The power production capacity 
of the facility; and 

(0) The location of the facility. 
(ii) The notice shall be in the follow

ing form: 

(Name of Applicant> 
Docket No. QF-

NOTICE OF APPLICATION FOR COMMISSION 
CERTIFICATION OF QUALIFYING STATUS OF A 
(SMALL POWER PRODUCTION) (COGENERA
TION) FACILITY 

On (date application was filed). (name and 
address of applicant) filed with the Federal 
Energy Regulatory Commission an applica
tion to be ct'rtifled as a Qualifying (small 
power production) (cogeneration) facility 
pursuant to § 292.207 of the Commission's 
rules. 

[Brief description of the facility]. 
Any person desiring to be ht'ard or object· 

ing to the granting of Qualifying status 
should file a petlton to intervene or protest 
with the Federal Energy Regulatory Com. 

missIOn. 825 North C:lPltol Street. N.E .. 
\Vashlngton. D.C. ~042tL ;n accordance with 
§ §385.209 and 385.214 oi ttlis ch:lpt('r. All 
such petitions or protests mllst bt' filed 
within 30 days after the d:lte of publication 
of this notice and must bt' served on tht' :lP. 
plicant. Protests will be considt'red bv the 
Commission in determining the appropriate 
action to be taken but Will not serve to maKe 
protestants parties to the proceeding. Any 
person Wishing to become a party must file 
a petition to Intervene. COPies of this filing 
are on file with the CommissIOn and are 
available for public inspection. 

(c) Notice requirements for facilities 
of 500 k W or more. An electric utility 
is not required to purchase electric 
energy from a facility with a design 
capacity of 500 k\V or more until 90 
days after the faCility notifies the util
ity that it is a qualifying facility. or 90 
days after the facility has applied to 
the CommiSsion under paragraph (bl 
of this section. 

(dl Rel'ocation of qualifl/inq status. 
(1) The Commission may revoke the 
qualifying status of a qualifying iacili
ty which has been certified under this 
section if such facility fails to comply 
with any of the statements contained 
in its application for Commission certi
fication. 

(2) Prior to undertaking any sub
stantial alteration or modification of a 
qualifying facility which has been cer
tified under this section. a small power 
producer or cogenerator may apply to 
the Commission for a determination 
that the proposed alteration or modifi
cation will not result in a revocation of 
qualifying status. 

[45 FR 17972. Mar. 20. 1980. as amended by 
Order 70-A. 45 FR 33603. May 20. 1980; 
Order 70-B. 45 FR 52780. Aug. 8. 1980: 
Order 225. 47 FR 19058. May 3. 1982] 

Subpart C-Arrangementl Between 
Electric Utilitiel and Qualifying Co
generation and Small Power Pro
duction Facilitiel Under Section 210 
of the Public Utility Reguiatory 
Policiel Act of 1978 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978. 16 U.S.C. 2601 et seq .. 
Energy SljflPly and Environmental Coordi
natIOn A~. 15 U.S.C. 791 et seq. f'ederal 
Power Act. 16 U.S.C. 792 et seq .• Department 
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mission certification shall contain the 
following additional information; 

(i) A description of the cogeneration 
system. including whether the facility 
is a topping or bottoming cycle and 
sufficient information to determine 
that any applicable requirements 
under § 292.205 will be met: and 

Oil The date installation of the fa
cility began or will begin. 

(5) Commission action. Within 90 
days of the filing of an application. 
the Commission shall issue an order 
granting or denying the application. 
tolling the time for issuance of an 
order. or setting the matter for hear
ing. Any order denying certification 
shall identify the specific require
ments which were not met. If no order 
is issued within 90 days of the filing of 
the complete application, it shall be 
deemed to have been granted. 

(6) Notice. (i) Applications for certi
fication filed under this paragraph 
shall include a copy of a notice of the 
request for certification for publica
tion in the FEDERAL REGISTER. The 
notice shall state the applicant's 
name, the date of the application. and 
a brief description of the facility for 
which qualification is sought. This de
scription shall include: 

(A) A statement indicating whether 
such facility is a small power produc
tion facility or a cogeneration facility; 

(B) The primary energy source used 
or to be used by the facility; 

(C) The power production capacity 
of the facility; and 

(D) The location of the facility. 
(ii) The notice shall be in the follow

ing form: 

(Name of Applicant> 
Docket No. QF-

NOTICE OF APPLICATION FOR COMMISSION 
CERTIFICATION OF QUALIFYING STATUS OF A 
(SMALL POWER PRODUCTION) (COGENERA
TION) FACILITY 

On (date application was filed). (name and 
address of applicant) filed with the Federal 
Energy Regulatory Commission an applica
tion to be certified as a Qualifying (small 
power production) (cogeneration) facility 
pursuant to § 292.207 of the Commission's 
rules. 

[Brief description of the facil!ty]. 
Any person desiring to be hpard or object· 

ing to the granting of Qualifying status 
should file a peuton to intervene or protest 
with the Federal Energy Regulatory Corn. 

miSSlOn. 825 North C;lPltol Strpe(. N.E.. 
Washington. D.C. ~O-l.2ti. Hl accordance 'Xlth 
H385.209 and 385.21-1. oi this chapel'r. All 
such petitions or protests must be med 
within 30 days after the d:lte of pUblication 
of this notice and must be sen'ed on the ap. 
plicant. Protests 'XjIJ be considered bv the 
Commission in determining the appropriate 
action to be taken but WIll not serve to make 
protestants partles to the proceeding. Any 
pl~rson wIshing to become a party must file 
a petition to Intervene. Comes of this filing 
are on file with the CommISSIon and are 
available for public inspectIOn. 

(c) Notice requirements for facilities 
of 500 kW or more. An electriC utility 
is not required to purchase electric 
energy from a facility with a deSign 
capacity of 500 kW or more until 90 
days after the facility notifies the util
ity that it is a qualifying facility. or 90 
days after ·the facllity has applled to 
the CommiSsion under paragraph (b) 
of this section. 

(d) Rerocation of Qualif1JmQ status. 
(1) The Commission may revoke the 
qualifying status of a qualifying facili
ty which has been certified under this 
section if such facility fails to comply 
with any of the statements contained 
in its appiication for Commission certi
fication, 

(2) Prior to undertaking any sub
stantial alteration or modification of a 
Qualifying facility which has been cer
tified under this section, a small power 
producer or cogenerator may apply to 
the Commission for a determination 
that the proposed alteration or modifi
cation will not result in a revocation of 
qualifying status. 

[45 FR 17972, Mar. 20. 1980. as amended by 
Order 70-A. 45 FR 33603. May 20, 1980: 
Order 70-B. 45 FR 52780. Aug. 8. 1980: 
Order 225. 47 FR 19058. May 3, 1982] 

Subpart C-Arrangements Between 
Electric Utilities and Qualifying Co
generation and Small Power Pro
duction Facilities Under Section 210 
of the Public Utility Reguiatory 
Policies Act of 1978 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978. 16 U.s.C. 2601 et seq .• 
Energy St.IPp!y and Environmental Coordi· 
natlOn A~. 15 U.S.C. 791 et seq. f'ederal 
Power Act, 16 U.S.C. 792 et seq .. Department 
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of Energy Organization Act. 42 U.S,C. 7101 
el seq., E.O. 12009. 4:! FR 46267. 

SOURCE: 45 FR 12234. Feb. 25, 1980. lml!.'ss 
otherwise noted, 

§ 292.301 Scope. 

(al Applicability. This subpart ap
plies to the regulation of sales and 
purchases between qualifying facilities 
and electric utilities. 

(bl Negotiated rates or terms. Noth
ing in this subpart: 

(1) Limits the authority of any elec
tric utility or any qualifying facility to 
agree to a rate for any purchase, or 
terms or conditions relating to any 
purchase. which differ from the rate 
or terms or conditions which would 
otherwise be required by this subpart; 
or 

(2) Affects the validity of any con
tract entered into between a qualify
ing facility and an electrIC utility for 
any purchase. 

§ 292.302 Availabilit~· of electric utilit~' 
system cost data. 

(al Applicability. (1) Except as pro
vided in paragraph (a)(2) of this !>ec
tion. paragraph (b) applies to each 
electric utility. in any calendar year. if 
the total sales of electriC E'nergy by 
such utility for purposes other than 
resale exceeded 500 million kilowatt
hours during any calendar YE'ar begm
ning after December 31. 1975. and 
before the immediately preceding cal
endar year. 

(2l Each utility having total sales of 
electric energy for purposes other 
than resale of less than one billion 
kilowatt-hours dUring any calendar 
year beginning after December 31. 
1975. and before the immediately pre
ceding year. shall not be subject to the 
provisions of this section until June 
30. 1982. 

(bl General rule. To make available 
data from which avoided costs may be 
deri\'ed, not later than November 1. 
1980. June 30. 1982. and not less often 
than every two years thereafter. each 
regulated electric utility described in 
paragraph (a) of this section shall pro
vide to its State regulatory authOrIty, 
and shall maintam for public inspec
tion, and each nonregulated electric 
utility deSCrIbed in paragraph fa) of 

tbis section silall mall1tam for public 
mspect!on, Lhe fo!lowlI1'; data: 

(1) The pstllnatt'd a\'olded cost on 
the <,1<'ctrIC Iitilit~··s systpm. solely 
\\'ith respt>ct to tht.' energ~' component. 
for \'arious It'v<,ls of purchases from 
qualif~'ing facilities. Such It'Vf'ls of 
purchases shall bE' sr3.tf'd m blocks of 
not more than 100 megawatts for sys
tE'ms v,:ith peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not more than 10 per
cent of the system peak demand for 
systems of less than 1000 megawatts. 
The avoided costs shall be stated on a 
cents per kilowatt-hour basis. during 
daily and sea..'ionai peak and oli-peak 
periods. by year. for the current calen
dar : .. ear and each of the I1Pxt 5 years: 

(2) The elt,ctTlC utilitys plan for the 
addition of capa€ity by amount and 
type_ !or purchases of firm energy and 
capacity. and for rapaCitY rNirements 
for pach yea't dUring the succeeding 10 
years; and 

,3) Tlw estimated capacity C05ts at 
completion of tlw planned capacity ad
ditions and planned capacity firm pur
chases. on the basis of dollars per kilo
watt. and the associated energy costs 
of each lmlt, expressed in cents per 
kilowatt hour. These costs shall be ex
pressed in terms of mdividual generat
ing units and of indindual planned 
firm purcnases. 

(c) Special mle for small electnc 
utilttics. (1) Each electric utility 
(other than any electric utility to 
which paragraph (b) of this section ap
plies) shall. upon request: 

CD Provide comparable data to that 
required under paragraph (b) of this 
section to enable qualifying facilities 
to estimate the electric utility's avoid
ed costs for periods described in para
graph (b) of this section: or 

<iil With regard to an electric utility 
which is legally obligated to obtain all 
its requirements for electric energy 
and capacity from another electric 
utility. provide the data of its supply
ing utility and the rates at which it 
currently purchases such energy and 
capacity. 

(2) If any such electric utility fails to 
provide such information on request. 
the qualifying facility may apply to 
the State regulatory authority (which 
has ratemaking authorJty over the 
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of Energy Or~anizat:on Act. 42 u,s,e, 'i 101 
et seq" E,O, 12009. 42 FH 40~D7, 

SOURCI';: 45 FR 1:::234. Fcb, 25, 1980. unless 
otherwIse noted, 

§ 292.301 Scope. 

(al Applicability. This subpart ap
plies to the regulation of sales and 
purchases bet\\'f'en qualifying facilities 
and electric utilities. 

(b) Negotiated rates or terms_ Noth
ing in this subpart: 

(1) Limits the authority of an~' elec
tric utility or any qualifying facilitr [0 

agree [0 a rate for any purchase, or 
terms or conditions relating to anr 
purchase. which differ from the rate 
or terms or conditions which would 
otherwise be required by this subpart: 
or 

(2) Affects the validity of any con
tract entered :nto betwcf'n a qualify
ing facility and an electnc utility ior 
any purchase. 

§ 292.302 ,\vailab;lit.~- of ('Iectric utility 
s~'$tem cost data. 

(a) Applicability. (1) Except as pro
\'ided in paragraph (a)( 2) oi this &ec
tion. paragraph (b) applies to each 
electric utility, in any calendar rear. if 
the total sales of electnc energy by 
such utility for purposes other than 
resale exceeded 500 million kilowatt
hours during any calendar year begm
ning after December 31. 1975. and 
before the immediately preceding cal
endar year, 

(2) Each utility having total sales of 
electric energy for purposes other 
than resale of less than one billion 
kilowatt-hours during any calendar 
year beginning after December 31, 
1975, and before the immediately pre
ceding year. shall not be subject to the 
provisions of this section until June 
30, 1982. 

(b) General rule. To make available 
data from which avoided costs may be 
derived, not later than NO\'ember 1. 
1980. June 30, 1982. and not less often 
than every tWO years thereafter, each 
regulated electriC utility described in 
paragraph (a) of this section shall pro
vide [0 its State regulatory authority. 
and shaiI maintam for public inspec
tion, and each nonregulated electric 
utHity descnbed in paragraph (al of 

this sectIOn shall mall1tam tor public 
Inspection, '.he foiloWlIl~ d:lta: 

\ l' The ,'st1l11att'd a\'Cllded cost on 
the ('lectnc lltilit\"s systpm. soleb' 
with rpspect to thl' f'm'rg~' component. 
for \'anous le\,f'ls ci purcha"ws from 
qualifying facilitips. Such It'\'{'ls of 
purchases lihall bp qatpd 10 blocks of 
not more than 100 mel!awatts for sys
tems with peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not mort: than 10 per
cent oi the systpm peak demand for 
systems or l('ss than 1000 megawatts. 
The aVOided costs shall be stated on a 
cents per kllowatt- hour basis. during 
daily and sen..'ionai ppak and ofi-peak 
penods. by vpar. tor the current calen
dar year and each of the llext 5 y('a.rs: 

i 2) The e,t'ctne utilitys plan for the 
addition of capaCllt,\' by amount :tnd 
type. tor purch;L.'ies of firm pnergy and 
capacity, and for capacltv retirements 
for each ;,'E'il.'t dunng the succeeding 10 
Yf'ars: and 

! 3) Tt1(' (>stlmated capaCity costs at 
completion ot the planned capacity ad
ditions and planned capacity firm pur
chases. on the basis of dollars per kilo
watt, and !he associated energy rosts 
of pach Unit, expressed in cents per 
kilowatt hour. These costs shall be ex
pressed in terms of mdividual "t:cnerat
mg units and of indl\idual planned 
firm purchases. 

(c) Sprctal rule for small clectnc 
utililles. (1) Each r!ectnc utility 
(other than any electric utility to 
which paragraph (b) of this section ap
plies) shall. upon request: 

til Provide comparable data to that 
reqUIred under paragraph (bl of this 
section to enable qualifying facHities 
to estimate the electric utility's (l\'oid
ed costs tor periods described in para
graph (b) of this section: or 

(iil With regard to an electric utility 
which is legally obligated to obtain all 
its requirements for electric energy 
and capacity from another electric 
utility. provide the data of its supply
ing utility and the ratl's at which it 
current lr purchases such energy and 
capacity. 

(2) If any such electric utility fails to 
provide such information on request. 
the quaiifying faCility may apply to 
the State regulatory authority (which 
has ratemaking authonty over the 
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electric utility) or the Commission for 
an order requiring that the informa
tion be proyided. 

(d) SlLbslitrltion of alternative 
method. (1) After public notice in the 
area served by the electric utility. and 
after opportunity for public comment. 
any State regulatory authority may 
require (with respect to any electric 
utility over which it has ratemaking 
authority). or any non-regulated elec
tric utility may provide. data different 
than those which are otherwise re
quired by this section if it determines 
that avoided costs can be derived from 
such data. 

(2) Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or nonregulated utility which re
quires such different data shall notify 
the Commission within 30 days of 
making such determination. 

(el Slate Review. (1) Any data sub
mitted by an electric utility under this 
section shall be subject to review by 
the State regulatory authority which 
has ratemaking authority over such 
electric utility. 

(2) In any such review. the electric 
utility has the burden of coming for
ward with justification for its data. 

[45 FR 12234. Feb. 25. 1980; 45 FR 24126. 
Apr. 9. 1980] 

§ 292.303 Electric utility obligations under 
this subpart. 

(al Obligation to purchase from 
qualifying facilities. Each electric util
ity shall purchase. in accordance with 
§ 292.304. any energy and capacity 
which is made available from a quali
fying facility: 

(1) Directly to the electric utility: or 
(2) Indirectly to the electric utility 

in accordance with paragraph (d) of 
this section. 

(b) Obligation to sell to qualifying 
facilities. Each electric utility shall 
sell to any qualifying facility. in ac
cordance with § 292.305. any energy 
and capacity requested by the qualify
ing facility_ 

(c) Obligation to interconnect. (1) 

Subject to paragraph (c)(2) of this sec
tion. any electric utility shall make 
such interconnections with any quali
fying facility as may be necessary to 
accomplish purchases or sales under 

this subpart. The obligation to pay for 
any interconnectlOn costs shall be de
termined in accordance With § 292.306. 

(2) No electric utility i" reqUlred to 
interconnect with any qualifying fa
cility if. solely by reason of purchases 
or sales over the interconnection. the 
electric utility would become subject 
to regulatIOn as a public utility under 
Part II of the Federal Power Act. 

(d) Transmlsston to other electric 
utilities. If a qualifY10g facility agrees. 
an electric utility which would other
wise be obligated to purchase energy 
or capacity from such qualih'ing facili
ty may transmit the energy or capac
ity to any other electric utillty. Any 
electriC utility to which such energy or 
capacity is transmitted ,shall purchase 
such energy or capacity under this 
subpart as if the qualifying facihty 
were supplying energy or capacity di
rectly to such electric utility. The rate 
for purchase by the electriC utility to 
which such energy is transmltted shall 
be adjusted up or down to renect line 
losses pursuant to § 292.304(ell4) and 
shall not include any charges ior 
transmission 

(e) Parallel operatton. Each electric 
utility shall offer to operate 10 parallel 
\\·ith a qualifying facility. provlded 
that the qualifymg faciilty complles 
with any applicable standards estab
lished in accordance \1,'lth § 292.308. 

§ 292.30"' Rates for purchases. 

(al Rates for purchases. (1) Rates for 
purchases shall: 

(i) Be just and reasonable to the 
electric consumer of the electriC utility 
and in the public interest: and 

Oi) Not discriminate against qualify
ing cogeneration and small power pro
duction facilities. 

(2) Nothing in this subpart requires 
any electric utility to pay more than 
the avoided costs for purchases. 

(b) Relationship to avoided costs, (1) 
For purposes of this paragraph. "new 
capacity" mE'ans any purchase from 
capaclty of a qualifying facility. con
struction of which was commenced 011 

or after November 9.1978. 
(2) Subject to paragraph (b)(3) of 

this section. a rate for purchases satis
fies the requirements of paragraph (a) 
of this section if the rate equals the 
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§ 292.303 Title l8-Conservation of Power, Water R.esources 

electric utility) or the Commission for 
an order requiring that the informa
tion be provided. 

(d) Substitution of alternative 
method, (1) After public notice in the 
area served by the electric utility. and 
after opportunity for public comment. 
any State regulatory authority may 
require (with respect to any electric 
utility over which it ha..'i ratemakmg 
authority), or any non-regulated eiec
tric utility may provide. data different 
than those which are otherwise reo 
quired by this section if it determines 
that avoided costs can be derived from 
such data, 

(2) Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or nonregulated utility which reo 
quires such different data shall notify 
the Commission within 30 days of 
making such determination. 

(el State Review. (ll Any data sub· 
mitted by an electric utility under this 
section shall be subject to review by 
the State regulatory authority which 
has ratemaking authority over such 
electric utility. 

(2l In any such review. the electric 
utility has the burden of coming for
ward with justification for its data, 

[45 PH 1::!::!34. Feb. 25. 1980; 45 PH 24126. 
Apr. 9. 1980] 

§ 292.303 Electric utility oblig'ations under 
this subpart. 

(al Obligation to purchase from 
qualifying facilities. Each electric util
ity shall purcha..'ie. in accordance with 
§ 292.304, any energy and capacity 
which is made available from a quali
fying facility; 

(l 1 Directly to the electric utility; or 
(2l Indirectly to the electric utility 

in accordance with paragraph (dl of 
this section, 

(bl Obligation to sell to qualifying 
facilities. Each electric utility shall 
sell to any qualifying facility. in ac
cordance with § 292.305. any energy 
and capacity requested by the qualify
ing facility. 

(cl Obligation to interconnect. (1) 
Subject to paragraph (c)(2) of this sec
tion. any electric utility shall make 
such mterconnections with any quali
fying iacility as may be necessary to 
accomplish purchases or sales under 

this subpart. The obl1gation to p:ty ior 
any interconnection costs shall be de
teimined in accordance with ~ 292.306. 

(2) ~o electnc utility i'i reqUIred to 
interconnect with any Qualifying fa
cility if. solely by reason of purchases 
or sales over the mterconnection. the 
electric utIlity would become subject 
to regulatIOn as a public unlity under 
Part II of the Pederal Power Act. 

(d) Transmission to other electric 
utilities. If a qualifying facility agrees. 
an electric utility which would other
wise be obligated to purchase energy 
or capacity from such qUalIfying iacili
ty may transmit the energy or capac
ity to any other electric utilIty. Any 
t'iectric utility to which such energy or 
capacity is transmitted ,.,hall purchase 
such energy or capacity under this 
subpart as If the QualIfying faCility 
were supplymg l'nergy or Cl.paclty dl
rectly to such t'lt:ctnc utility. The r:J.te 
for purchasl:' by the elpctnc utiii~r to 
which sllch energy 15 transmItted shall 
be adjusted up or down to rellect line 
losses pursuant to ~ 292.304(e)(4) and 
shall not jnclude any charges ior 
transmission 

(e) Pcralld operatwn. Each electric 
utilitv shall offer to operate m parailel 
with' a QualIfYing- facility. pro\'lded 
that the qualIfymg facilIty complIes 
with any appiicabll' sumdards pstab
lished in accordance wIth § 292.308. 

§ 292.30"' Rates for purchases. 

(al Rates for purchases. (ll Rates for 
purchases shall: 

(il Be just and reasonable to the 
electric consumer of the electric utility 
and in the public interest; and 

(ii) Not discriminate against qualify
ing cogeneration and small power pro
duction facilities. 

(2) Nothing in this subpart requires 
any electric utility to pay more than 
the avoided costs for purchases. 

(b) Rl'lationship to avotded costs. (ll 

For purposes of this paragraph. "new 
capacity" means any purchase from 
capacity of a Qualifying facility. con
struction ~f which was commenced 011 

or after November 9. 1978. 
(2) Subject to paragraph (b)(3) of 

this sectIOn. a rate for purchases satis· 
fies the requirements of paragraph (a) 
of this section if the rate equals the 
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Chapter I-Federal Energy Regulatory Commission § 292,304 avoided costs determined after consideration of the factors set forth in paragraph (e) of this section (3) A rate for purchases (Other than from new capacity) may be lPss than the avoided cost if the State regulatory authority (with respect to any electric utility OVer which it has ratemaking authority) or the nonregulated electric utility determines that a lower rate is consistent with paragraph (a) of this section, and is sufficient to encourage cogeneration and small power production. (4) Rates for purchases from new capacity shall be in accordance with paragraph (b)(2) of this section, regardless of whether the electric utility making such purchases is simultaneously making sales to the qualifying facility, 
(5) In the case in which the rates for purchases are based upon estimates of avoided costs over the speCIfic term of the contract or other legally enforceable obligation, the rates for such purcha.<;es do not violate this subpart if the rates for such purchases differ from avoided costs at the time of delivery, 

(c) Standard rates jar purchases. (1) There shall be put into effect (with respect to each electnc utility) standard rates for purchases from qualif~'ing faCilities with a deSign c;tpaclty of 100 kilowatts or less, 
(2) There may be put into effect standard rates for !='urchases from Qualifying facilit ies with a design capacity of more than 100 kilowatts, (3) The standard rates for purchases under this paragraph: 

(iJ Shall be consistent with paragraphs (a) and (e) of this section: and OJ) May differentiate among qualifying facilities using \'arious technologies on the basis of the supply ch;tracteristics of the different technol-ogies, 
(d) Purchases "as at'aiiable" or PI4rsuant to a legally enforceable obligation. Each qualifying facility shall have the option either: 

(1) To provide energy as the qualifying facility determines such energy to be available for such purchases, In which case the rates for such purchases shall be based on the purchas-

ing utility's ;t\'oided costs calculated at the time of delivery: or (2) To pro\'ide energy or capacity pursuant to a legally enforceable obligation for the delivery of energy or capacity over a specified term, in which case the rates for such purchases shall. at the option of the qualifying facility exercised prior to the beginning of the specified term, be based on either: 
(il The avoided costs calculated at the time of delivery; or (ii) The avoided costs calculated at the time the obligation is incurred, (e) Factors afjccti r!IJ rates for purchases. In determining a\'oided costs, the following factors shaJl, to the extent practic;tble, be taken into ac-count: ' (1) The dat;t provided pursuant to § 292.302<b), (C), or <d), including State revICw of any SUd1 data: (2) The availability of capacIty or energy from a qualifying facility during the system dally and seasonal peak periods, including; 

(j) The abili t v of the llt ilit\' to dispatch the qualifring facility: . Oi) The expected or demonstrated reliability of the qualifying facility: Oii) The terms of an~' contract or other legally enforceable obI igation, including the dUration of the obligation, termination notice rt'Quirement and sanctions for non-compliance; ()1.,) The extent to which scheduled outages of the qUalifying facility can be usefully coordinated with scheduled outages of the utility's facilities: (v) The usefulness of energy and capacity supplied from a Qualifying facility during system emergencies, including its 3.bilit~' to separate its load from its generation: 
(\'j) The indi\'idual and aggregate value of energy and capacity from quaiifying facilities on the electric utility's system; and 

(\'ii) The smaller capacity incr~ments and the shorter lead times 8sailabJe with ;tdditions of capacity from qualifying facilities: and (3) The relationship of the availability of energy or capacIty from the quaiifyir.g facility as deri\'ed in para)?raph (c),2) of thIS section, to the ability of the Electric utilitv to avoid costs, including the deferral of capacity ad-
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Chapter I-Federal Energy Regulatory Commission § 292.304 

avoided costs determined after consid
eration of the factors set forth in 
paragraph (e) of this section 

(3) A rate for purchases (other than 
from new capacity) may be less than 
the avoided cost if the State regula
tory authority (with respect to any 
electric utility over which it has rate
making authority) or the nonregulat
ed electric utility determines that a 
lower rate is consistent with para
graph (a) of this section. and is suffi
cient to encourage cogeneration and 
small power production. 

(4) Rates for purchases from new ca
pacity shall be in accordance with 
paragraph (b)(2) of this section. re
gardless of whether the electric utility 
making such purchases is simulta
neously making sales to the qualifying 
facility. 

(5) In the case in which the rates for 
purchases are based upon estimates of 
avoided costs over the specific term of 
the contract or other legally enforce
able obligation. the rates for such pur
chases do not violate this subpart if 
the rates for such purchases differ 
from avoided costs at the time of deliv
ery. 

(c) Standard rates for purchases. (l) 

Thpre shall be put into effect (with re
spect to each electric utility) standard 
rates for purchases from' qualif~'ing 
facilities with a design capacity of 100 
kilowatts or less. 

(2) There may be put into eHect 
standard rates for purchases from 
qualifying facilities with a design ca
pacity of more than 100 kilowatts. 

(3) The standard rates for purchases 
under this paragraph: 

(i) Shall be consistent with para
graphs (a) and (e) of this section: and 

OJ) May differentiate among qualify
ing facilities using various technol
ogies on the basis of the supply char
acteristics of the different technol
ogies. 

(d) Purchases "as arailable" or pur
suant to a legally enforceable obliga
tion, Each qualifying facility shall 
have the option either: 

(1) To provide energy as the qualify
ing facility determines such energy to 
be available for such purchases. In 
which case the ratf'S for such pur
chases shall be based on the purchas-

ing utility's a\'oided costs calculated at 
the time of delivery: or 

(2) To provide enen:;:;: or capacity 
pursuant to a legally enforceable obli
gation for the deli\'ery of energy or ca
pacity over a speCified term. in which 
case the rates for such purchases 
shall. at the option of the qualifying 
facility exercised prior to the begin
ning of the specified term. be based on 
either: 

(i) The avoided costs calculated at 
the time of deli\'ery: or 

iii) The avoided costs calculated at 
the time the obligation is incurred. 

(e) Factors affecting rates for pur
chases. In determining avoided costs, 
the following factors shall. to the 
extent practicable. be taken into ac-
count: . 

(1) The data pro\'ided pursuant to 
§ 292.302(b). (C),, or (d). including State 
renE'W of any suc'h data: 

(2) The a\'aiIabiJity of capacity or 
energy from a qualifying facility 
during the system dally and seasonal 
peak periods, including: 

(j) The ability of the utility to dis
patch the qualif:dng facility: 

Oil The expected or demonstrated 
reliability of the qualifring facility: 

(iii) The terms of an,' contract or 
other legally enforceable obligation. 
including the dUratIOn of the ob!lga
tion. termination notice requirement 
and sanctions for non-compliance: 

liv) The extent to which scheduled 
outages of the qualifying facility can 
be usefully coordinated with sched
uled outages of the utility's facilities: 

(v) The usefulness of energy and ca
pacity supplied from a Qualifying fa
cility during system emergenCies. in
cluding its ability to separate its load 
from its f'l'eneration: 

(vi) The individual and aggregate 
value of energy and capacity from 
qualifying facilities on the electric uti
lity's system; and 

(vii) The smaller capacity incre
ments and the shorter lead times 
a\'ailable with additions of capacity 
from qualifying facilities: and 

(3) The relationship of the availabil
ity of energy or capacity from the 
quallfyir:g facility as deri\'ed in para
graph (e), 2) of thiS secrion. to the abil
ity of the electric utilit\' to avoid costs. 
including the deferral of capacity ad-
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ditions and the reduction of fossil fuel 
use; and 

(4) The costs or savings resulting 
from variations in line losses from 
those that would have existed in the 
absence of purchases from a qualify
ing facility. if the purchasing eiectric 
utility generated an equivalent 
amount of energy itself or purchased 
an equivalent amount of electric 
energy or capacity. 

(0 Periods during which purchases 
not required. (1) Any electric utility 
which gives notice pursuant to para
graph (0(2) of this section will not be 
required to purchase electric energy or 
capacity during any period during 
which. due to operational circum
stances. purchases from qualifying 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make such pur
chases. but instead generated an 
equivalent amount of energy itself. 

(2) Any electric utility seeking to 
invoke paragraph (f)(1) of this section 
must notify. in accordance with appli
cable State law or regulation, each af
fected qualifying facility in time for 
the qualifying facility to cease the de
livery of energy or capacity to the 
electric utility. 

(3) Any electric utility which fails to 
comply with the provisions of para
graph (f)(2) of this section will be re
quired to pay the same rate for such 
purchase of energy or capacity as 
would be required had the period de
scribed in paragraph (O( 1) of this sec
tion not occurred. 

(4) A claim by an electric utility that 
such a period has occurred or will 
occur is subject to such verification by 
its State regulatory authority as the 
State regulatory authority determines 
necessary or appropriate. either before 
or after the occurrence. 

§ 292.305 Rates for sales. 

(a) General rules. (1) Rates for sales: 
(i) Shall be just and reasonable and 

in the public interest; and 
(iD Shall not discriminate against 

any qualifying facility in comparison 
to rates for sates to other customers 
served by the electric utility. 

(2) Rates for sales which are based 
on accurate data and consistent sys
temwide costmg prmciples shall not be 

considered to discriminate against any 
Qualifying facility to the extent that 
such rates apply to the utility's other 
customers with simIlar load or other 
cost-related characteristics. 

(b) Additional Services to be Pro
vided to Qualifying Facilities. (1) 
Upon request of a qualifying facility. 
each electric utllity shall provide: 

(i) Supplementary power; 
(iil Back·up power; 
(iii) Maintenance power: and 
(iv) Interruptible power. 
(2) The State regulatory authority 

(with respect to any electric mility 
over which it has ratemakmg authon· 
ty) and the Commission (With respect 
to any nonregulated electric utihty) 
may waive any reqUIrement of para
graph (b)(l) of this 'section if. aiter 
notice in the area sen'ed by the elec
tric utility and .after opportunity for 
public comment'. the electnc utility 
demonstrates and the State regulatory 
authority or the Commission. as the 
case may be. finds that compliance 
with such requirement will: 

m Impair the electric utility's ability 
to render adequate servite to its cus
tomers; or 

(iD Place an undue burden on the 
electric utility. 

(c) Rates jor sales oj back-up and 
mamtenance power. The rate for sales 
of back-up power or maintenance 
power: 

(1) Shall not be based upon an as
sumption (unless supported by factual 
data) that forced outages or other re
ductions in electric output by all quali
fying facilities on an electric utility's 
system will occur simultaneously, or 
during the system peak, or both; and 

(2) Shall take into account the 
extent to which scheduled outages of 
the qualifying facilities can be usefully 
coordinated with scheduled outages of 
the utility's facilities. 

§ 292.306 Interconnection costs, 

(a) Obligation to pay. Each qualify
ing facility shall be obligated to pay 
any interconnection costs which the 
State regulatory authority (with re
spect to any eiectric utility over \,'hich 
it has ratemaking authority) or nonre
guiated electric utllity may as;;ess 
against the qualifying facility on a 
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ditions and the reduction of fossil fuel 
use; and 

(4) The costs or savings resulting 
from variations in line losses from 
those that would have existed in the 
absence of purchases from a Qualify
ing facility, if the purchasing electric 
utility generated an equl\'aJent 
amount of energy itself or purchased 
an equivalent amount of electric 
energy or capacity. 

(fJ Periods during which purchases 
not required. (l) Any electric utility 
which gives notice pursuant to para
graph (f)(2) of this section will not be 
required to purchase electric energy or 
capacity during any period during 
which. due to operational circum
stances. purchases from Qualifying 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make such pur
chases. but instead generated an 
equivalent amount of energy itself. 

(2) Any electric utility seeking to 
invoke paragraph (f){l) of this section 
mllst notify. in accordance with appli
cable State law or regulatIOn. each af
fected qualifying facility in time for 
the qualifying facility to cease the de
livery of energy or capacity to the 
electric utility. 

(3) Any electric utility which fails to 
comply with the prQ1;isions of para
graph (0(2) of this section will be re
quired to pay the same rate for such 
purchase of energy or capacity as 
would be required had the period de
scribed in paragraph (f)( 1) of this sec
tion not occurred. 

(4) A claim by an electriC utility that 
such a period has occurred or will 
occur is subject to such Verification by 
its State regulatory authority as the 
State regulatory authority determines 
necessary or appropnate. either before 
or after the occurrence. 

§ 292.305 Rates for sale~. 

(a) General rules. (1) Rates for sales: 
(j) Shall be just and reasonab:e and 

in the public interest: and 
(ii) Shall not discnminate against 

any qualifying facility in comparison 
to rates for saies to other customers 
served by the electric utility. 

(2) Rates for sales which are based 
on accurate data and consistent sys
temWide costmg prinCiples shall not be 

considered [Q discriminate a"ainst any 
qualifying facility to the extent that 
such rates apply to the utility's other 
customers with similar load or other 
cost-related characteristics. 

(b) Additional Sen'ices to be Pro
vided to Qualifying Facilities. (1) 

Upon request of a qualifying facility. 
each electric utility shall pro\ide: 

; i) SUpplementary power; 
(ii) Back-up powpr: 
(iii) Maintenance power: and 
(i\') Interruptible power. 
(2) The State regulatory authOrIty 

(with respect to any electric utility 
over which it has ratemakmg authOrI
ty) and the Commission (With respect 
to any nonregulated electric utility) 
may waive any reqUIrement of para
graph (b)(l) of this 'section if. after 
notice in the area servpd by the elec
tric utIlity and .after opportunity for 
public comment'. the electriC utility 
demonstrates and the State regulatory 
authority or the Commission. as the 
case may be. finds that camp Hance 
with such reqUIrement will: 

(i) Impair the electrIC utility's ability 
to render adequate servi(;e to Its eus
tomen,; or 

(it) Place an undue burden on the 
electric utility. 

(cl Rales for sales of back-up and 
mumtenance pou'cr. The rate tor sales 
of back-up power or maintenance 
power: 

(l) Shall not be based upon an as
sumption (unless supported by iactual 
data) that forced outages or other re
ductions in ElectriC output by all quali
fying facilities on an electric utility's 
system will occur simultaneously. or 
during the system peak. or both; and 

(2) Shall take into account the 
extent to which scheduled outages of 
the qualifying facilities can be llsefully 
coordinated with scheduled outages of 
the utility's facilities. 

S 292 .. 306 [nterc(lnm~ction eosts. 

(a) Obligation to pay. Each q'.lalify
ing facility shall be obligated to i1a~' 
any interconnecLion costs which the 
State regulatory authority (with re
spect to any eiectric utility over \i'hich 
it has ratemaking authority) or nonrE'
gulated electnc utility may asses::; 
agamst the qualifying facility on a 
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nondiscriminatory basis with respect 
to other customers with similar load 
characteristics. 

(b) Reimbursement oj interconnec
tion costs. Each State regulatory au
thority (with respect to any electric 
utility over which it has ratemaking 
authority) and nonregulated utility 
shall determine the manner for pay
ments of interconnection costs. which 
may include reimbursement over a 
reasonable period of time. 

§ 292.307 System emergencies. 

(a) QualiflJing facility obligation to 
provide power during system emergen
cies. A Qualifying facility shall be re
Quired to provide energy or capacity to 
an electric utility during a system 
emergency only to the extent: 

(1) Provided by agreement between 
such Qualifying facility and electric 
utility; or 

(2) Ordered under section 202(c) of 
the !<'ederal Power Act. 

(b) Discontinuance oJpurchWies and 
sales durinq system emerqenc!es. 
During any system emergency. an 
electric utility may discontinue: 

(1) Purchases from a Qualifying fa
cility if such purchases would contrib
ute to such emergency: and 

(2) Sales to a Qualifying faciiity. pro
vided that such discontinuance is on a 
nondiscriminatory basis. 

§ 292.308 Standards for operalinlo(" relillbil
ity. 

Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or nonregulated electric utility 
may establish reasonable standards to 
ensure system safety and reliability of 
interconnected operations. Such 
standards may be recommended by 
any electric utility. any qualifying fa
cility. or any other person. If any 
State regulatory authority (with re
spect to any electric utility over which 
it has ratemaking authority) or nonre
gulated electric utility establishes such 
standards. it shall specify the need for 
such standards on the basis of system 
safety and reliability. 

Subpart D-Implementation 

AUTHORITY: P~~bliC' Hp~ulatory 

Policies Act of 19~fl. 16 ~':iGl <'I g<'q .. 
Ener"y and Env!ronmental Coordi-
nation Act. l' ,S.C. 791 el seq.. Federal 
Power Act. 16 U,S,C .• 92 .. 1 seQ,. D,opartnwnt 
of Energy On1amzatlOn Aet, 42 Ti.S.c. Ji01 
cl seq .• E.O. 12009. 4:? PR 462t;";. 

SOURCE: 45 FR 12:?36. Ff'b. 25. 1980. unless 
othen1.'ise noted. 

~ 292.~n 1 1m plemt'ntation hy Slate regula
tor~' authorities and nonn.'gulated .. Iee
tric ullliti{'s. 

(al Slate rCQulator" rLuthorUies. Not 
later than one year after these rules 
take efff'ct. each State regulatory au
thority shall. after notice and an op
portumty for public hearing. com
mence implementation of Subpart C 
(other than ~ 292.:302 thereof). Such 
implementation may consIst of the is
suance of regulatIOns. an undertaking 
to resolve disputes betwet'n qualifying 
facilities and eiectric utilities arising 
under Subpart C. or any other action 
reasonablY,. designed to implement 
such subpart (other than § 292.302 
thereolJ. 

(bl Nonrl'qulated electric utilities. 
Not later than one year after these 
rules take effect. each nonregulated 
electrIC utility shall. after notice and 
an opportunIty for public hearing. 
commence implementation of Subpart 
C (other than 292.:302 thereofl. Such 
implementation may consist of the is
suance of regulations. an undertaking 
to comply WIth Subpart C. or any 
other action reasonably designed to 
implement such subpart (other than 
§ 292.302 thereof). 

(c) Reportmg requlrement. Not later 
than one year after these rules take 
effect. each State regulatory authority 
and nonreguated electric utility shall 
file with the Commission a report de
scribing the manner in which it will 
implement Subpart C (other than 
§ 292.302 thereof). 

§ 292.~02 Implementation of certain re
porlinl( requirements. 

Any electric utility which fails 1:0 
comply with the requircmr.:nts of 
§ 292.302(bi shall be subject to the 
same penalties to which it may be sub-

615 

'fier, Water Resources 

~llnH1atc agalnsl an), 
to 1 he extent that 

!O the Ulllity's other 
,mliar load or other 

I ('-terlst ics. 
Scrnccs to be Pro
'. ing FtlClliUcs. (1 \ 
a qualifYing facility, 
s shall l1ro\,ide: 
"Y power: 
t:r: 
\ power: and 
ipower_ 
~gulatory authority 
\.ny electric utility 
p,temaking authori
'Ssion (with respect 
~d electric utility) 
!uirement of para
~ sectlon if. after 
rrved by the elec
I" opportunity for 
Ie electriC utility 
t State regulatory 
rnmlssion, as the 
\ that compliance 
~t will: 
Ie utilIty'S ability 
~rvice to its cus-

\ burden on the 

of back-up and 
lC rate for sales r maintenance 
I 
Id upon an as-
\'ted bv i actual 
'ps or other re
ut by all quall
cctric utility's 

. 1 taneously, or 
'pr both: and 

account the 
~d outages of 
In be usefully rd olltages of 

i 
I 
tts. 
nch qualify
ll.ted to pay 
. which the 
I' (\nth rc-
over '.\'hich 
,) or TIonre
la}' a.s:-:.,ess 
lilty on a 

Chapter I-Federal Energy Regulatory Commission § 292.402 

nondiscriminatory baSIS with respect 
to other customers with similar load 
characteristics. 

(b) Reimbursement oj interconnec
tion costs. Each State regulatory au
thority (with rpspect to any electric 
utilIty over which it has ratemaking 
authority) and nonregulated utility 
shall determine the manner for pay
ments of interconnect,ion costs. which 
may include reimbursement over a 
reasonable period of time. 

§ 292.30; System emergencies, 

(a) Qualif.1Jin.9 facilitY obligation to 
provide power during system emergen
cies, A qualifying facility shall be re
quired to provide energy or capacity to 
an electric utility during a system 
emergency only to the extent: 

(1) Provided by agreement bet\veen 
such qualifying facility and electric 
utility; or 

(2) Ordered under section 202(c) of 
the l"ederal Power Act. 

(b) Discontinuance of purch ases and 
sales durinQ system emerqencres, 
During any system emerp,pncy, an 
electric utility may discontinue: 

(1) Purchases from a qualif:;ing fa
cility if such purchases would contnb
ute to such emergency: and 

(2) Sales to a qualifying faciiity. pro
Vided that such discontinuance IS on a 
nondiscriminatory basis. 

§ 292.30H Standards for operatinll,' reliabil
ity. 

Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking authori
ty) or nonregulated electric utility 
may establish reasonable standards to 
ensure system safety and reliability of 
interconnected operations. Such 
standards may be recommended by 
any electric utility. any qualifying fa
cility. or any other person. If any 
State regulatory authority (with re
spect to any electric utility over which 
it has ratemaking authority) or nonre
gulated electric utility establishes such 
standards. it shall specify the need for 
::iuch standards on the basis of system 
sa!et,}' and reliability. 

Subpart D-Implementation 

AeTHQRITY: ?;lblic Rl'l-;ulatory 
PoliCies ACt of 19';8. 16 ~'j() 1 ,"t St>q., 
Ener£')' Supp,y and EnVIronmental Cnnnh
nation Act. 15 U.S.C. ,HI c{ ~t'q" Ft'dentl 
Power Act. 16 l'.S.C. ,,12 ct seq" 
of Energy OC~al'lzatlOn Act. 42 
et seq .. E.O. 120Ll9. 42 FR 46267. 

SOl'RCE: 45 FR 12236. Feb. :i5. 1980. unless 
othen,l;i$e noted. 

Ii ~9~AOI ImpJeml'ntatioll b)' Stale r('j(ula
ton authorHies and nonrl'II;ulated ('Iec
lri~ uUlilil's. 

(al State TC(]lliator./ allthonties. Not 
later than one year after these rules 
take effect. ('uch State regulatory au
thority shall. after notice and an op
portumty for pubHc hearing. com
mence impit'mentatlOn of Subpart C 
(other than ~ 292.302 thereof). Such 
implementation may consist of the is
suance of regulations. an undertaking 
to resoh'!' disputes between qualifying 
faCilities and eiectric utilities arisin~ 
under :::;ubpart C, or any other action 
reasonabi:.: desumed to implement 
such subpart (other than § 292.302 
thereot J. 

\ bl Nonn'quiated electric 1.1Ulities. 
Not later than one year after these 
rules take effect. e3.ch nonreguIated 
electnc utility shall. after notlre and 
an opportuntty for public l1earing. 
commence implementation of Subpart 
C rother than; 292.302 thereof). Such 
implementation may consist of the is
suance of regularions. an undertaking 
to ('omply WIth Subpart C. or any 
other action reasonabl y designed to 
implement such subpart <other than 
§ 292.302 thereof), 

(c) Reporting requirement. Noe later 
than one year after these rules take 
effect. each State regulatory authority 
and nonreguated electrlc utllity shall 
file with the Commission a report de
scribtng the manner in which it will 
implement Subpart C (other than 
§ 292.302 thereof). 

~ 292.102 Implementation of certain re
porlin,!, requIrements. 

Any electric lltility which fails to 
comply \\iith the requil'cmcmts of 
§ 292.302(b) shall be subject to the 
same pen:lities to which it may be sub-
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jected for failure to comply with the 
requirements of the Commission's reg· 
ulations issued under section 133 of 
PURPA. 

§ 292.103 WaiHrs. 

(a) State regulatory authority and 
nonregulated electric utility uail.'ers. 
Any State regulatory authority (with 
respect to any electric utility Q\'er 
which it has ratemaking authority) or 
nonregulated electric utility may. 
after public notice in the area served 
by the electric utility. apply for a 
waiver from the application of any of 
the requirements of Subpart C (other 
than § 292.302 thereof). 

(b) Commission action. The Com· 
mission will grant such a wavier only 
if an applicant under paragraph fa) of 
this section demonstrates that compli· 
ance with any of the requirements of 
Subpart C is not necessary to encour· 
age cogeneration and small power pro· 
duction and is not otherwise required 
under section 210 of PURPA. 

Subpart E-Qualification of Cogener
ation Facilities for Incremental Pric
ing Exemption 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978. Pub. L. 95-617: Natural 
Gas POlicy Act of 1978. Pub. L. 95-621; De· 
partment of Energy Organization Act. Pub. 
L. 95-91: E.O. 12009, 42 FR 46267: Pub, L. 
96-511.94 SlaL 2812 (44 U.S.c. 3501 et seq.). 
unless otherwise noted. 

SOURCE: 44 FR 65746. Nov. 15. 1979. unless 
otherwise noted. 

§ 292.501 Scope. 

This subpart defines qualifying co· 
generation facilities for the sole pur· 
pose of establishing an interim exemp· 
tion from incremental pricing under 
the Natural Gas Policy Act of 1978. 

Ii 292.502 Qualifying requirements for co· 
generation facilities. 

(a) Definition of qualifying cogener· 
ation facility. For purposes of Title II 
of the Natural Gas Policy Act of 1978 
(NGPA). and Subpart B of Part 282 of 
the Commission's rules. the term 
"qualifying cogeneration facility" 
means a cogeneration facility which: 

(1) \Vas 111 existence on NO\'ember 1. 
1979: 

(:2) Used natural gas as a fuel on or 
pnor to that date: 

\ 3) Produces electric cnergy and an· 
other form of useful energy (such as 
heat or steam). used for industrial. 
commercial. heating or cooling pur· 
poses. through the sequential use of 
energy: and 

(4) Meets the efficiency standards 
set forth in this section. 

(b) Definitions. For purposes of this 
subpart: 

(1) "Cogeneration facility" means 
equipment used to produce electric 
energy and another form of useful 
energy (such as heat or steam). used 
for industrial. commercial heating or 
cooling purposes. through the sequen· 
tial use of energy: 

(2) "Useful thermal energy output" 
of a cogeneration facility means the 
heat made available for use in an in· 
dustrial process or for use as space or 
water heating: 

(3) "Useful pQ\ver output" of a co· 
generation facility means the electri· 
calor mechanical energy made availa· 
ble for use. exclusive of any used 
solely in the power production process: 

f 4) "Total energy input" means the 
total energy of all forms supplied from 
external sources to the cogenerat Ion 
facility. In the case of energy in [he 
form of fossil fuel. the energy input is 
to be measured by the lower heating 
\'alue of such fuel: 

(5) "WorKing fluid energy input" to 
a cogeneration facility means the 
enthalpy of steam leaving a boiler 
minus that of the feed water. when 
the steam is subsequently used in a 
topping cycle: 

(6) "Overall energy efficiency" 
means the ratio of the sum of all 
useful thermal and power outputs to 
the total energy input of the cogenera· 
tion facility. measured by means of 
actual data or estimates. Any energy 
used exclusively in the thermal proc· 
ess of a topping·cycle (supplementarv 
firing) facility shall not be included as 
energy output or energy input for the 
purpose of determining the cog-en era· 
tion facility's Q\'erall energy efficiency: 

(7) "Internal energy effici:?ncy" 
means the ratio cf tile sum of all 
useful therm:J.1 and power outputs to 
the working fluid energy input. meas· 
ured by means of actual data or esti· 
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§ 292.403 Title la-Conservation of Power, Water Resources 

jected for failure to comply with the 
requirements of the Ccmmlssion's reg
ulations issued under section 133 of 
PURPA. 

§ 292.103 Wai.-ers. 

(a) State regulatory authority and 
non regulated electric utility u:aivers_ 
Any State regulatory authority (with 
respect to any electric uUlity orer 
which it has ratemaking authority) or 
nonregulated electric utility may. 
after public notice in the area ser\'ed 
by the electric utility. apply for a 
waiver from the application of any of 
the requirements of Subpart C (other 
than § 292.302 thereof). 

(b) Commission action. The Com
mission will grant such a w;wier only 
if an applicant under paragraph (a) of 
this section demonstrates that compli
ance with any of the requirements of 
Subpart C is not necessary to encour
age cogeneration and smail power pro
duction and is not otherwise reqlllred 
under section 210 of PURPA. 

Subpart E-Qualification of Cogener
ation Facilities for Incremental Pric
ing Exemption 

AUTHORITY: Public Utility Regulatory 
Policies Act of 1978. Pub. L. 95-617: :-.'acurai 
Gas Policy Act of 1978. Pub. L. 85-621; De
partment of Energy Organization Act. P;lb. 
L. 95-91: E.O. 12009. 42 FR -16267: Pub. L. 
96-511.94 Stat. 2812 (44 U.S.C. 3501 et seq.). 
unless otherwise noted. 

SOURCE: 44 FR 65746. No\'. 15.19';9. unless 
otherwise noted_ 

§ 292.501 Scope. 

Th is subpart defines qualifyi:>g co
generation facilities for the sole pur
pose of establishing an interim exemp
tion from incremental pricing under 
the Natural Gas Policy Act of 1978. 

§ 292.502 Qualifying requirement~ for co
generation fal'ilitie~. 

(a) Definition of Qualifying cogencr
a lion facility. For purposes of Title II 
of the Natural Gas Policy Act of 1978 
(NGPA). and Subparc B of Part 282 of 
the Commission's rules. the term 
"qualifying cogeneration facility" 
means a cogenerarion facility which: 

(1' \Vas in existence on NO\'ember 1, 
1979: 

l:l) Used natural gas as a fuel on or 
prior to t hat date: 

(3) Produces electric energy and an
other form of useful energy (such as 
heat or steam). used for industrial. 
commercial. heating or cooling pur
poses. through the sf'quenttal use of 
energy: and 

(4) Meets t he efficiency standards 
set forth in this section. 

(b) Definitions. For purposes of this 
subpart: 

(1) "Cogeneration facility" means 
equipment used to produce electric 
energy and another form of useful 
energy (such as heat or steam). used 
for industrial. commercial heating or 
cooling purposes. through the sequen
tial use of energy: 

(2) "Useful thermal energy output" 
of a cogeneration facility means the 
heat made available for use in an in
dustrial process or for use as space or 
water heating: 

(3) "L'seful power outp'ut" of a co
generat ion facility means the electri
calor mechanical energy made a\'aHa
ble for use. exclusive of any used 
solely in the power production process: 

(4) "Total energy input" means the 
total energy of all forms suppiwd from 
external sources to the cogeneratwn 
facility. In the case of f'nergy in the 
form of fossil fuel. the energ~' input is 
to be measured by the lower heating 
\-alue of SLlCh fuel: 

(5) "\Vorking fluid energy input" to 
a cogeneratwn facility mf'ans the 
enthalpy of steam leaving a boilf'r 
minus that of the feed water. when 
the steam is subsequently used in a 
topping cycle: 

(6) "O\'erall energy efficiency" 
means the ratio of the sum of all 
useful thermal and power outputs to 
the total energy input oJ the cogenera
tion facility. measured by means of 
actual data or f'stimates. Any energy 
used exc!usi\'ely in the thermal proc
ess of a topping-cycle (supplementarv 
firing) facilit~· Shall not be induded as 
energy output or energy input for t11e 
purpose of determining the cogenera
tion facility's o\-erall enf'rgy efficiency: 

(7) "Internal energy efficiencv" 
means the ratio cf tile sum of all 
useful therm:tl and ~)ower outputs to 
the \\'orking fl11id pnergy input. meas
ured by means of ~lctual data or psti-

616 

) 
} , 

f 
1 
i 
t 
I 

Chapter 

nates. A 
'he ther 
;supplerr 
not be i 
,.~nergy i1 
mining t 
lernal en 

(8) A '" 
cility" ml 
·.vhlCh th 
1S first us 
waste he 
then usee 

(9) A .. 
facility" 1 

in which 
system IS 
ing procl 
l,mergmg 
then for l= 

(10) "SI 
natural g; 
process 0 

llon facil 
;:eneratim 
cycle coge 

'e) Emc 
('ucie jact 
generatior 
',,'ith or w 
following I 

(1) The 
ciency mu: 

(2) The \ 
the facUitJ 

(d) Elftc 
inf}-cycle 
cycle coge 
no effider 
tion. 

(e) Eligi 
qualifying 
rule. a cog£ 

(1) Have 
\'ember 1, 1 

(2) Have 
energy inp' 
1, 1979. 

(0 Waiv 
waive any c 
part if it dl 
is neccessa 
don. 

(g) Limit! 
Qllalificalio 
,,:,atus for p 
rioes not: 

(1) Canst 
purposes of 



.or Resources 

1. filel on or 

~rgy and an
';,y (sueh as 
, indust rial. 
"Joling pur, 
,tial use of 

[ standards 

pses of this 

ty" means 
re electric 
:, of useful 
~am), used 
heating or 
'le sequen, , 
I 
tv output" 
neans the 
I' . : In an In-
! space or 

: of a co
~ electri
~e availa
iny llsed 
I process; 
cans the 
jed from 
neration 
f' in the 
,input is 
'heating 

put" to 
11S the 
\ boiler 
L when 
\d in a 

t
ienCy" 
of all 

,uts to 
\enera
lnS of 
Inergy 
; proc
'ntary 
led as 
Ir the 
mera
('ncy: 
~ncy" 

f all 
1s to 
~l('as

esti-

i 

I 
i 

Chapter I....-Federal Energy Regulatory Commission § 292.601 

mates. Any energy used exclusi\'ely in 
the thermal process of a topping-cycle 
(supplementary firing) facility shall 
not be included as energy output or 
energy input for the purpose of deter
mining the cogeneration facility·s in
ternal energy efficiency: 

(8) A "topping,cycle cogeneration fa
cility" means a cogeneration facility in 
which the energy input to the facility 
is first used to produce power, and the 
waste heat from power production is 
then used to provide useful heat; 

(9) A "bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful heat
ing process, and the residual heat 
emerging from the process is used 
then for power production; and 

(0) "Supplementary firing" means 
natural gas used only in the thermal 
process of a topping-cycle cogenera
tion facility, or only in the electric 
"enerating process of a bottoming
cycle cogeneration facility. 

(c) Efficiency standards for topping
cycle facilities. For topping-cycle co
generation facilities using natural gas, 
with or without any other fuels. the 
following efficiency standard applies: 

(1) The facility's overall energy effi
ciency must be not less than 0.55, or 

(2) The internal energy efficiency of 
the facility must be not less than 0.70. 

(d) Efficienc1J standards for bottom
ing-cycle jacllitics. For bottoming
cycle cogeneration facilities, there is 
no efficiency standard for qualifica
tion. 

(e) Eligibility. In order to obtain 
qualifying status under the interim 
rule, a cogeneration facility must: 

(1) Have been in existence on No
vember 1, 1979, and 

(2) Have used natural gas as an 
energy input on or prior to November 
1, 1979. 

([) Waiver. The Commission may 
waive any of the provisions of this sub
part if it determines that such wah'er 
is neccessary to encourage cogenera
tion. 

(g) Limitations oj benefits oj interim 
qualification. Obtaining qualifying 
status for purpose of this interim rule 
does not: 

(1) Constitute qualifying status for 
purposes of section 210 of the Public 

t;tility Rl'!,luiatory PolicIes Act of 1978 
,PURPA 1. or 

(2) Assure that a iaciliry will be a 
qualifying facility under the Commis, 
sion's final rult's implementing section 
201 of PURPA or Title II of the 
NGPA. 

§ 292.::;03 Procedures for ohtaining quali
fying status. 

(a) In order to be a qualifying facili
ty for purposes of exemption from in
cremental pricing, a facility must meet 
the standards set forth in ~ 292.502. 

(b) If a cogeneration facility meets 
the standards set forth in § 292.502, 
the owner or operator of the facility 
may file an executed exemption affi
davit that the facility is a qualifying 
cogeneration facility. pursuant to the 
procedures set forth in § 282.204 of the 
CommisslOn's rules. 

Subpart F-Exemption of Qualifying 
Small Power Production Facilities 
and Cogeneration facilities from 
Certain FedellQl and State Laws 
and Regulations 

§ 292.6111 Exemption tn qualifying facili
ties from the Federal Power Act. 

(a) Applicabilit1/. This section ap
plies to qualifying facilities, other 
than those descnbed in paragraph (b) 
of this section. 

(b) Exclusion. This spction does not 
apply to a qualifying small power pro, 
duction facility wit.h a pow('r produc
tion capacity which exceeds 30 
megawatts, if such facility uses any 
primary energy source other than geo
thermal resources. 

(c) General rule. Any qualifying fa
cility described in paragraph (a) of 
this section shall be exempt from all 
sections of the Federal Power Act, 
except: 

(1) Section 1-18, and 21-30: 
(2) Sections 202(c). 210, 211, and 212; 
(3) Sections 305(c): and 
(4) Any necessary enforcement pro

vision of Part III with regard to the 
sections listed in paragraphs (c)( 1), (2) 

and (3) of this section. 

(Energy Security Act. P'lb. L. 96,294. 94 
Stat. 611 (1980) PClblic Utility Hegulawry 
PolIcies Act oi c978, 16 U.S.C. 2601. et seq., 
Energy Supply and EnvirJnmental Coordi, 
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mates. Any energy used exclusively in 
the thermal process of a topping-cycle 
(supplementary firing) facility shall 
not be included as energy output or 
energy input for the purpose of deter
mining the cogeneration facility's in
ternal pnprgy efficiency: 

(8) A .. topping-cycle cogeneration fa
dlity" means a cogeneration facility in 
which the energy input to the facility 
is first used to produce power, and the 
waste heat from power production is 
then used to provide useful heat; 

(9) A "bottoming-cycle cogeneration 
facility" means a cogeneration facility 
in which the energy input to the 
system is first applied to a useful heat
ing process, and the residual heat 
emerging from the process is used 
then for power production; and 

(10) "Supplementary firing" means 
natural gas used only in the thermal 
process of a topping-cycle cogenera
tion facility, or only in the electric 
,;enerating process of a bottoming
cycle cogeneration facility. 

(c) Efficiency standards for toppinq
cycle facilities. For toppmg-cycle co
generation facilities using natural gas, 
with or without any other fuels. the 
following efficiency standard applips: 

(1) The facility's overall energy effi
ciency must be not less than 0.55, or 

(2) The internal energy efficiency of 
the facility must be not lpss than 0.70. 

(dl Efficienc1J standards for bottom
ing-cycle facrlities. For bottoming
cycle cogeneration facilities, there is 
no efficiency standard for qualifica
tion. 

(e) Eligibility. In order to obtain 
qualifying status under the interim 
rule, a cogeneration facility must: 

(1) Have been in existence on No
vember I, 1979, and 

(2) Have used natural gas as an 
energy input on or prior to November 
1. 1979. 

([) Waiver. The Commission may 
waive any of the provisions of this sub
part if it determines that such waiver 
is neccessary to encourage cogenera
tion. 

(g) Limitations of benefits of interim 
qualification. Obtaining qualifying 
status for purpose of this interim rule 
does not: 

(1) Constitute qualifying status for 
purposes of section 210 of the Public 

Ctility Re~,ula[or': Policies Act of 19,8 
'PURPA). or 

(2) Assure that a facility will bp a 
qualifying facility under the Commis
sion's final rules implempnting section 
~Ol of PURPA or Title II of the 
~GPA. 

;j 292.j():J Procedures for ohtaining Quali
fying slatus. 

(a) In order to be a qualifying facili
ty for purposes of exemption from in
cremental pricing, a facility must meet 
the standards spt forth in ~ 292.502. 

(b) If a cogeneration facility meets 
the standards set forth in § 292.502, 
the owner or operator of the facility 
may file an pxecuted exemption affi
davit that the facillty is a qualifying 
cogeneration facillt~'. pursuant to the 
procedures set forth in ~ 282.204 of the 
CommlSSion's rules. 

Subpart F-Exemption of Qualifying 
Small Power Production Facilities 
and Cogeneration Facilities from 
Certain FedeN:lI and State Laws 
and Regulation's 

§ 292.6()1 Exemption to Qualihing- facili
ties from the Federal Power Ad. 

(a) Applicabilit1J. This sel'tion ap
plieS to qualifyin~ facilities, other 
than those descnbed in paragraph lb) 
of this section. 

(b) Exclusion. This section does not 
apply to a qualifying small power pro
duction facility with a power produc
tion capacity which exceeds 30 
megawatts, if such f:J.cility uses any 
primary energy source other than geo
thermal resources. 

(c) General rule. Any qualifying fa
cility described in paragraph (a) of 
this section shall be exempt from all 
sections of the Federal Power Act, 
except: 

(1) Section 1-18, and 21-30: 
(2) Sections 202(c). 210, 211, and 212; 
(3) Sections 305(c): and 
(4) Any necessary enforcement pro

vision of Part III with regard to the 
sections listed in paragraphs (c)(1), (2) 

and (3) of this section. 

(Energy Security Act. P~lb. L. 96-294. 94 
Stat. 611 (1980) P'.lblic Ctility 1~~gulaLOry 
PolIcies Act oj e978, 16 U.S.C. coOl. ct seq., 
Enprgy Supply and Er1\ irJnmental Coord i-
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nat jon Act, 15 u.S.C. 791. 
Power Act, as amended. 16 C.S.C. 1'1 
Department of OrganlzatlOn Act. 
U.S.c. 7101. ct seq.: 1~009. 42 FR 46267) 
[Order 135.46 FR 19232. :Vlar. 30.1981] 

§ 292.602 Exemption to qualifying facili
ties from the Ptlhlic l'tility Holding 
Company ,\et and certain State law 
and regulation. 

(a) Applicability. This section ap
plies to any qualifying facility de
scribed in § 292.601(a), and to anv 
qualifying small pov.:er production fa
cility with a power production capac
ity over 30 megawatts if such facility 
produces electric energy solely by the 
use of biomass as a primary energy 
source. 

(b) Exemption from the Public Util
ity Holding Company Act of 1935. A 
qualifying facility described in para
graph (a) of this section or a mility 
geothermal small power production fa
cility shall not be considered to be an 
"electric utility company" as defined 
in section 2(a)(3) of the Public Utility 
Holding Company Act of 1935. 15 
U.S.C.79b(a)(3). 

(c) Exemption from certain State 
law and regulation. (1) Any qualifying 
facility shall be exempted (except as 
provided in paragraph (c)( 2» of this 
section from State law or regulation 
respecting: 

(i) The rates of electric utilities: and 
OJ) The financial and organizational 

regulation of electric utilities. 
(2) A qualifying facility may not be 

exempted from State law and regula
tion implementing Subpart C, 

(3) Upon request of a State regula
tory authority or nonregulated electric 
utility, the Commission may consider 
a limitation on the exemptions speci
fied in paragraph (c)(1) of this section. 

(4) Upon request of any person. the 
Commission may determine whether a 
qualifying facility is exempt from a 
particular State law or regulation. 

(Energy Security Act. Pub. L_ 96-294. 94 
Stat. 611 (1980) PubliC Utility Regulatory 
Policies Act of 1978. 16 U.S.C. 2601. et seq .. 
Energy Supply and Environmental Coordi· 
nation Act, 15 U.S.C. 791. et seq .. Federai 
PO\1;er Act. as amended. 16 U,S.c. 792 cl seq .. 
Department of Enerl'<Y OrganizatlOn Act, 42 
U.S.C. 7101. et seq.: E.O. 12009.42 FH 46267) 

[45 FR 12237. Feb. 25. 1980. as amended by 
Order 135. 46 FR 19232. Mar. :l0. 19811 

PART 294-INTERIM' PROCEDURES 
FOR SHORTAGES OF ELECTRIC 
ENERGY AND CAPACITY UNDER 
SECTION 206 OF THE PUBLIC UTIL
ITY REGULATORY POLICIES ACT 
OF 1978 

§ 29~.1 01 Shortages of electric cnergv and 
capacity. . 

(a) Definition of shortages of electric 
energy and capanty. For purposes of 
this section, the term "anticipated 
shortages of electric or energy" means: 

(1) Any situation anticipated to 
occur prior to April 30. 1983. in which 
the generating and bulk purchased 
power capability of a public utilltv will 
not be sufficient to meet Its anticipat
ed demand plus appropriate reserve 
margins and this shortage would 
affect the utility's capability adequate
ly to supply electric services to its firm 
power wholesale customers: or 

(2) Any situation antIcIpated to 
occur prior to April 30. 1983. in which 
the energy supply capability of a 
public utility fS'.not suffIcient to meet 
its customers' energy requirements 
and thIS shortage wouid affect the uti
lity's c:apability adequately to supply 
electric services to its firm power 
wholesale customers. 

(b) AccommodatlOn oj shortages. (1) 

Each public atility now serving firm 
power wholesale customers. shall. by 
July 23. 1979. submit a bnef statement 
indicating how it would accommodate 
any shortages of electric energy or ca
pacity affecting its firm power whole
sale customers. if such shortages were 
to occur prior to September 30. 1979. 

(2) This statement shall: 
(i) Describe how the utility would 

assure that direct and indirect'custom
ers are treated without undue preju
dice or disadvantage: and 

(ii) It shall also identify any agree
ment. law. or regulation which mIght 
impair the utility's ability to accom
modate such a shortage. 

(3) Each utility shall file a copy of 
its statement with any appropriate 
State regulatory agency and all firm 
power wholesale customers. 

(4) If prior to April 30. 1983, a plan 
for accommodating any shortages of 
electric energy or capacity affecting its 
firm power wholesale customers as~ de-
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nation Act. 15 u.S.C. 791. pi seq .. Federn.1 
Power Act, as arnended. 16 r".s.c. 792 pt Seq., 
Department of Energy Organlzatlon Act. 42 
u.S.C. 7101. et seq.; E.O. I~009. 42 FR 46267) 
[Order 135. 46 FR 10232. j,lar. 30.1981] 

§ 292.602 Exemption to Qualifyin.1!; facili
ties from Ihr Pllblic l'tility Holding 
Compan)' Act and certain State law 
and regulation. 

(a) Applicability. This section ap
plies to any qualifying facility de
scribed in § 292.60 l( a). and to any 
qualifying small powpr production fa
cility with a power production capac
ity over 30 megawatts if such facility 
produces electric energy solely by the 
use of biomass as a primary energy 
source. 

(b) Exemption from the Public Util
ity Holding Company Act of 1935. A 
qualifying facility described in para
graph (a) of this section or a utility 
geothermal small power production fa
cility shall not be considered to be an 
"electric utility company" as defined 
in section 2(a)(3) of the Public Utility 
Holding Company Act of 1935. 15 
U.S.C.79b(a)(31. 

(c) Exemption from certain state 
law and regulation. (1) Any qualifying 
facility shall be exempted (except as 
provided in paragraph (c)(2)) of this 
section from State law or regulation 
respecting: 

(i) The rates of electric utilities: and 
OJ) The financial and organizational 

regulation of electric utilities. 
(2) A qualifying facility may not be 

exempted from State law and regula
tion implementing Subpart C. 

(3) Upon requpst of a State regula
tory authority or nonregulated electric 
utility. the Commission may consider 
a limitation on the exemptions speci
fied in paragraph (c)(1) of this section. 

(4) Upon request of any person. the 
CommIssion may determine whether a 
qualifying facility is exempt from a 
particular State law or regulation. 

(Energy Security Act. Pub. L. 96-294. 94 
Stat. 611 (1980) Public UUlity Regulatory 
Policies Act of 1978. 16 U.S.C. 2601. cl seq .. 
Energy Supply and Environmental Coordl· 
naUon Act. 15 U.S.C. 791. et seq .. Federal 
Power Act. as amended. 16 U.S.C. 792 ci seq .. 
Department of Energy Organization Act. 42 
U.S.C. ';101. ei seq.: E.O. 12009.42 FR 46267) 

[45 FR 12~37. Feb. 25. 1980. a.s amended by 
Orderl35. 46 FR 19232. Mal'. :l0. 19BI] 

PART 294-INTERIM' PROCEDURES 
FOR SHORTAGES OF ELECTRIC 
ENERGY AND CAPACITY UNDER 
SECTION 206 OF THE PUBLIC UTIL
ITY REGULATORY POLICIES ACT 
OF 1978 

~ 29~.1 0 I Shortag-es of elertric energy and 
capacity. 

(a) DefinItion of shortages 01 electric 
energy and capacIty. Por purposes of 
this section. the tprm "anticipated 
shortages of electric or energy" means: 

(1) Any situation anticipated to 
occur prior to April 30. 1983. in which 
the generating and bulk purchased 
power capability of a public lltilitv will 
not be sufficient to mept Its anti(:ipat
ed demand plus appropriate reserve 
margins and this shonaj2'e would 
affect the utility's capability adequate
ly to supply electric spn'lces to its iirm 
power wholesale cllstomers; or 

(2) Any situation antIcIpated to 
occur prior to AprIl 30. 1983. in which 
the enen,y supply capability of a 
public utility f.s".not suffIcient to mpet 
its customers' energy reqll!rements 
and thiS shortage wouid affect the uri
lity's capability adequately to suppl~' 
electric services to its firm power 
wholesale customers. 

(b) AccommodatIOn of shortages. (1) 

Each public utIlity now SPf\'mg firm 
power wholesale customers. shall. by 
July 23. 1979. submit a bnef statement 
indicating how it would accommodate 
any shortages of elpctric energy or ca
pacity affecting its firm power whole
sale customers. if such shortages were 
to occur prIor to September 30. 1979. 

(2) This statement shall: 
(i) Describe how the utility would 

assure that direct and indirect' custom
ers are treated without undue preju
dice or disadvantage: and 

(ii) It shall also identify any agree
ment. law, or regulation which might 
impair the utility's ability to accom
modate such a shortage. 

(3) Each utility shall file a copy of 
its statement with any appropriate 
State regulatory agpncy and all firm 
power wholesale customers. 

(4) If prior to April 30. 1983. a plan 
for accommodating any shortages of 
electric energy or capacity affecting ii.s 
firm power wholesale customers as de-
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·enbed in the brief statement submit· 
:ecd pursuant to paragraph (b)(1) of 
. :lis seeIion is modified. t he utility 
'~ust submit to the Commission and 
;. Iie Dersons described in paragraph 
0)(3 i of this section withm 15 days oi 

'mv such modification. a supplemental 
statement informing the Commission 
of those modifications. 

tel Reporting requirements. Each 
;:mblic utility shall immediately report 
10 the Commission. to any State regu· 
;atory authority and to firm power 
wholesale customers. any anticipated 
shortage of electric energy or capacity. 
The report shall include the following 
information: 

(1) The nature and projected dura· 
tion of the anticipated capacity or 
energy supply shortage; 

(2) A list showing all firm power 
wholesale customers affected or likely 
to be affected by the antiCipated 
shortage; 

.3) Procedures for accommodating 
t.he shortage. if different from those 
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deSCrIbed in paragraph (b) of this sec
tion: 

(.1.) An estimate of the effects (re· 
duced power and energy llsage) of use 
of these procedures upon the utllity's 
wholesale and retail customers: and 

(5) The name. title. addrpss and tele
phone number of an officer or employ· 
ee of the utility who may be contacted 
for further informatIOn regarding the 
shortage and plannpd actions of the 
utility. 

(The reponing requirements contained in 
this sect jon are not subject to OMB approv
al under section 3507 of the Pftperwork: Re
ductlon Act. H U.S.C. 3501-3520.) 

(Public Utility Regulatory PoliCies Act of 
1978. Pub. L. 95-617. 92 Stat. 3117: F'ederal 
Power Act. 16 U.S.C. 792 et seq.: Department 
of Energy Organization Act. 42 U.S.C. 7107 
et seq.: E.O. 12009.42 F'R 46267: Administra· 
tive Procedure Act. 5 U.S.C. 553) 

[44 FR 37502. June 27. 1979. as amended at 
44 FR 61954. Oct. 29. 1979: 45 FR 23684.. 
Apr. 8. 1980: 46 FR 24551. ~1ay 1. 1981: 47 
FR 20296. May 12. 1982J 
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·.:nbed in the brief stat.ement submit
-"d r;ursuant to paragraph tbll1) of 
;:ls . sec~.ioll is modified. t he utility 

:;::ust submit to thc Commission and 
'ie :)ersons described in paragraph 
o 3) of this section withm 15 days of 

"llV such modification. a :mpplemental 
,;'tatement icforming the CommIssion 
0: rhost' modifications. 

·r) Reportinq requireml'nts. Each 
DubHc uulity shall immpdiately repo:-t 
\0 the CommIssion. to any State rei'u
,atory authority and to firm power 
'.vholesalc cusmmers. any anticipated 
shorta!;e of plectric encrg~- or capacity. 
The report shall include the following 
information: 

!l) The nature and pro;ected dura
tion of We anticipated capacity or 
energy supply shortage: 

(2) A list showing all firm power 
wholesale customers affected or likely 
to be affected by the anticipated 
~hortage: 

:1) Procedures for accommodating 
,.'1e shortage, if different from those 
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described In paragraph (b) of this sec· 
tion: 

(4) An pstimatt' of the effects (re
duced power ,md <'ncr"y usage) of use 
oi ,hese procedures upon the utility's 
Wholesale and retail customers: and 

(5) The name. title. address and tele
phone number of an officer or employ
ee of the utility who may be contacted 
for further inforn:atlOn rpgarding the 
shorr age and plannpd actions of the 
utility. 

IThe reponing reqllJrements contained in 
rhis seclion are not subject to OMB approv
al undpr sectlon 3501 of the Paperwork: Re
ducllon Act. H U.S.C. :l501~3520.J 

(Public Utility RC';;ulatory Policies Act of 
1978. Pub. L. 95 e 617. 92 Stat. 3117: Federal 
Power Act. 16 U.S.C. 792 f't seq.: Depa.rtment 
of Energy Organization Art. 42 U.S.C. 7107 
et seq.; E.O. 12009.42 FR 46267; Administra.
tIve Procedure Act. 5 U.S.C. 553) 

[44 FR 37502. June 27. 1979. as amended at 
44 FR 61954. Oct. :)9. 19'79; 45 FR 23684, 
Apr. 8. 198(): 46 FR ::14551. May 1. 1981: 47 
FR 20296. May 12. 19821 
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:ccribed in the brief statement submit
pursuant to paragraph (b)( 1) of 

~hjs section is modified. the utility 
Inust submit to the Commission and 

persons described in paragraph 
(0)(3) of this section within 15 days of 
:mv such modification. a supplemental 
statement informing the Commission 
of those modifications. 

(c) Reporting requirements. Each 
public utility shall immediately report 
to the Commission. to any State regu
latory authority and to firm power 
wholesale customers. any anticipated 
shortage of electric energy or capacity. 
The report shall include the following 
information: 

(1) The nature and projected dura
tion of the anticipated capacity or 
energy supply shortage: 

(2) A list showing all firm power 
wholesale customers affected or likely 
to be affected by the anticipated 
shortage: 

Procedures for accommodating 
the shortage. if different from those 
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described in paragraph (b) of this sec
tion: 

(4) An estimate of the effects (re
duced power and energy usage) of use 
of these procedures upon the utility's 
wholesale and retail customers: and 

(5) The name. title. address and tele
phone number of an officer or employ
ee of the utility who may be contacted 
for further information regarding the 
shortage and planned actions of the 
utility. 

(The reporting requirements contained in 
this section are not subject to OMB approv
al under section 3507 of the Paperwork Re
duction Act. 44 U.S.C. 3501-3520.) 

(Public Utility Regulatory Policies Act of 
1978. Pub. L. 95-617. 92 Stat. 3117: Federal 
Power Act. 16 U.S.C. 792 et seq.; Department 
of Energy Organization Act. 42 U.S.C. 7107 
et seq.; E.O. 12009. 42 FR 46267; Administra
tive Procedure Act. 5 C.S.C. 553) 

[44 FR 37502. June 27. 1979. as amended at 
44 FR 61954. Oct. 29. 1979; 45 FR 23684. 
Apr. 8. 1980; 46 FR 24551. May 1. 1981; 47 
FR 20296. May 12. 1982] 
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·cribed in the brief statemenr. submit
~<:,d pursuant to paragraph (b)( 1) of 
".11i5 section is modified, the utility 
;'mst submit to the Commission and 
: person,,<; described in paragraph 
,b)(3) of this section within 15 days of 
,-cnv such modification, a supplemental 
st3tement informing the Commission 
of thmie modifications. 

Ie) Reporting requirements. Each 
oublic utility shall immediately report 
i.o the Commission. to any SLate regu
latory authority and to firm power 
wholesale customers, any anticipated 
shortage of electric energy or capacity. 
The report shall include the following 
information: 

(1) The nature and projected dura
tion of the anticipated capacity or 
energy supply shortage; 

(2) A list showing all firm power 
wholesale customers affected or likely 
fO be affected by the anticipated 
"harrage: 

(3) Procedures for accommodating 
the shortage, if different from those 

described in paragraph (b) of this sec
tion; 

(4) An estimate of the effects (rc
duced power and energy usage) of use 
of these procedures upon the utility's 
wholesale and retail customers; and 

(5) The name. title. address and tele
phone number of an officer or employ
ee of the utility who may be contacted 
for further iniormation regarding the 
shortage and planned actions of the 
utility. 

(The rpporting requirements contained in 
this section are not subject to OMB approv
al undPr section 3507 of the Paperwork Re
duction Act, 44 U.s.C. 3501-3520.l 
(Public Utility Regulatory Policies Act of 
1978. Pub. L. 95-617. 92 Stat. 3117; PederaJ 
Power Act, 16 U,S.C. 792 el seq.; Department 
of Energy Organization Act. 42 U.S.C. 7107 
et seq,; E.O. 12009,42 FR 46267; Administra
tive PrOcedure Act, 5 U.S.C. 553) 

[44 FR 37502, June 27, 1979, as amended at 
44 FR 61954, Oct. 29. 1979: 45 f'R 23684, 
Apr. 8. 19BO; 46 PR 24551, May 1, 1981; 47 
PR 20296. May 12. 1982] 
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